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I. INTRODUCTION

1. The Appcals Chamber of the Intemational Tribunal for the Prosecntion of Persons
Responsible for Serious Violations of International Humanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Appeals Chamber” and “Tribunal” or “ICTY”, respectively)
is seised of the appeals filed by Vlastimir Dordevic (‘‘Dora‘f:v:'uf")1 and the Office of 'the Prosecutor
(“Prosecution”)* aga:mst the judgement rendered by Trial Chamber IT on 23 Fcbruary 2011 in the
| case of Prosecutor v. Vlastimir Dordevic ( “Trial Judgement‘ » and “Trial Chamber”, respectlvcly)

‘A. Background

2. Dordevic was bom on 17 November 1948 in Koznics, Viaditin Han municipality, in
Serbia.* He commenced his career with the Ministry of the Interior of the Repubkic of Serbia
" (“MUP”) in 19715 On 11 September 1996, he was appointed Assistani Minister of the Interior.’ On
'30 May 1997, Pordevi¢ was assigned to the position of Acting Chief of the Public Security
Department of the MUP (“RIB"), and on 27 January 1998 he became Chief of the RTB. He
remaned in this post until 30 Jenuary 2001, when he was appointed Counsellor to the Minister of

the Tnterior and member of a coordination body for the south of Serbia.® Further, in July 1997, -

Pordevic was promoted to the rank of Colonel-General, making him the hlghsst ran]clng MUP
officer at the time.”

3. .The events giving rise to these appeals took place in Kosovo between 1 January and 20 June
1999, The Prosecution cbarged Dordevié with the following crimes against humanity under
Article 5 of the Statute of the Tribunal (“Statnte™): deportation under Article 5(d) (Count 1); other
inhumane acts (forcible ..transfer) under Article 5(i) (Count 2); murder under Article 5(z) (Count 3);

! Viastimir Dordevié Notice of Appeal, 24 May 2011 (“Burdswé Notice of Appeal™); Vlasnm.u' Durdc\ué Appeal
Bricf, 15 August 2011 (confidential, public redacted version filed on 23 Jamary 2012) (“Pordevi¢ Appeal Brief™)
(collectively, “Dordevié Appeal”).

Prosecution Notice of Appeal, 24 May 2011 (“Prosecunon Notice of Appeal™); Prosacutlon Appeal Brief,

15 Aogust 2011 (confidential, public mdaclcd VEIBIOII. filed on 17 August 2011y (“Pmsecuuon Appeal Brief”) _

(collectively, “Prosecution Appeal”).
3 prosecutor v. Viastimir Pordevi¢, Case No. IT-05-87/1-T, Public Jndgement with Confidential Ammex,
23 Febrnary 2011.
Trial Judgement, para. 2209,
Trial Judgement, para. 2209,
Trial Jndgement, paras 38, 2203,
Trial Jndgement, pacas 40; 2209.
Trial Judgement, paras 40, 2205,
Trial Judgement, paras 43, 2200,

W om =1 ;v
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and persecutions on political, racial, and religious grounds under Article 5(h) (Count 5).° The
Prosecution also charged Pordevi¢ with murder as a violation of the laws or customs of war under
Article 3 of the Statute (Count 4)."* The Indictment alleges Pordevic to be responsible for thcse
crimes pursuant to both Asticle 7(1) (planning, instigating, ordering, aiding and abetting, and
comxmtrmg through participation in a joint criminal enterprise) and Article 7(3) (faﬂmg to prevent
or pumsh the crimes committed by his subordinates)."

4. The Trial Chamber concluded that crimes ocoumred in well over 40 neighbourhoods,

villages, and towns across 14 different municipalities in Kosovo and found that “some 724 Kosovo l

- Albanian residents were murdered and hundreds of thousands were displaced within Kosovo or
across the borders [to Albania, the Former Yugoslav Republic gf Macedopia (“FYROM™) or
Montenegro]"."* The Trial Chamber found that Dordevi participated in a joint criminal enterprise
with the puxpose of modifying the ethnic balance in Kosovo to ensure Serbian control over the
province (“JCE™)."* This was achieved through the commission of murders, deportations, 6tbcr

inhumane acts (forcible transfer), and persecutions (through deportation, forc1b1e transfer, murder,

and destruction or damage to property of cultural and religious mgmﬁcanoe) ' The Trial Chamber
also found that Pordevi¢ aided and abetted these cnmcs 16 In addition, the Trial Chamber found
Dordevic crm:una]ly responsible pursuant to Article 7(3) of the Statute for his failure to prevent and
punish the cnmes committed by the members of the MUP under his authority.'” However, the Trial
Chamber entered convictions on all counts solely on the basis of Arliclle 7(1) of the Statute, while
taking Pordevi€’s position of command as an aggravating factor in sentencing. ¥ The Tral
" Chamber imposed a single sentence of 27 years of imprisonment.'®

W Prosecutor v. Viastimir Dordevi, Case No. IT-05-87/1-PT, Fowth Amended Indictment, 9 Tuly . 2008
(“Indictment™), pp 8-20. _

U Indictment, pp 15-19.

2 ndictment, paras 16-22.

¥ Trial Jodgement, para. 2212, .

' Trisl Judgement, paras 2003, 2130, 2134, 2149, 2152, 2193, 2210, 2213.

¥ Tral Fadgement, paras 2130, 2149, 2193, 2213

'® Trial Judgement, para. 2194.

T Trial Judgement, para. 2195.

¥ Trial Judgement, para. 2195.

¥ Trial Judgement, para. 2231.. -
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B. Appeals
1. DPordevié Appeal

5. Pordevic cﬁé]lénges the Tral Judgement on 19 grounds.®® First, he argues that -the Trial
Chamber erred in inferring that the JCE existed. ™ Second, Dordevi¢ submits that while the Trial
Chamber was boumd to apply the jurisprudence of the Tribunal on all categores of joint criminal
enterprise, cogent reasons exist for the Appeals Chamber 1 depart from its previons decisions
establishing that joint criminal enterprise lability exists in customary international Jaw.” Third, he
contends that the Trial Chamber commitiéd errors of Jaw and fact in relation to the nature, ﬁmfng;
and members of the J CE.? Fourth, Dordevi¢ submits that the Trial Chamber erroneousiy fouﬁd the
existence of a “phnahty of persons” for the purposes of the J CE.2 Fifth, he argues that the Tnal
Chamber erred in concluding that the JCE members shared the common purpose of the JCE
Sixth, he claims that the Trial Chamber erroneously followed and, in any case, mlsapphcd the law
with respect to attributing to the JCE members crimes physmally perpetrated by non-members.
Seventh, Dordevié asserts that thc Trial Chamber errcd in finding that the crimes of murder and
' persecutions fell within the first categary of joint criminal enterprise.”’ Bighth, Dordevié submits
that the Trial Chamber erred in law by allowing Liability under the third category of joint criminal
- enterprise for specific intent crix_nes.” Under his ninth and tenth grounds of appeal, Dordevi¢
advances a series of arguments challenging his participation in the JCE.” Under his eleventh
ground of appeal, Dordevi¢ challenges the Trial Chamber's conclnsions on aiding and abetting.
Uﬁder his twelfth through fifteenth grounds of appeal, Pordevi¢ raises arguments with respect to
the definition of the term c:irvi]ir;m,31 the displacement acﬁ.)ss a de facto border with regard to the
éﬂ'me of de}‘)m’tal:lon,32 premeditaﬁon in relation to the crime of u'3111"dt‘,r,33 and the elements of the
crime of persecutions through destruction of religious sites.® Dordevic's sixteenth gmﬁnd of appeal

Dordevié Notice of Appeal

Pordevié Notice of Appeal, paras 5-11; Pordevié Appeal Brief, paras 6-19.
Brordevié Notice of Appeal, paras 12-17; Dordevié Appeal Brief, paras 20-77,
Pordevié Notice of Appeal, paras 18-27; Dardevi¢ Appeal Brief, parus 78-88,
Dordevié Notice of Appeal, paras 28-32; Bordevi¢ Appeal Brief, parus 89-99.
Daordevie Notice of Appeal, paras 33-36; Pordevié Appeal Bref, parzs 100-107.
Pordevié Notice of Appeal, paras 37-41; Dardevié Appeal Brief, paras 108-129.
Pardevié Notice of Appesl, paras 42-49; Dordevié Appeal Brief, paras 130-146.
Pordevié Notice of Appeal, paras 50-52; Dordevié Appeal Brief, paras 147-155.
Pordevic Notice of Appeal, paras 53-85; Dordevi€ Appeal Bref, paras 156-295.
Dorfevi¢ Notics of Appeal, paras 86-88; Dordevic Appeal Brief, paras 296-303.
Dordevié Notice of Appeal, paras 89-94; Bordevic Appeal Brief, paras 304-319.
Dordevié Notice of Appeal, paras 95-97; Pordevic Appeal Boef, paras 320-328.
Pardevid Notice of Appeal, paras 98-100; Bordevic Appeal Brief, paras 325-343,
Pordevic Notice of Appeal, paras 101-105; Pordevié Appeal Brief, paras 344-351.
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deals with specific incidents allegedly not charged in the Indictment.*> His seventeenth ground of
appeal relates to allegations of errors in relation to specific crime sites.® Pordevi€’s eighteenth
. ground of appeal concerns concurrent and cumulative convictions.” Under his ninsfécnth ground of
appeal, Dordevi€ alleges a rumber of errors of law and fact relating to his sentence.®

6. In response, the Prosecution argues, inter aha that Bordewc s appeal should be dismissed
in its entirety because hIS arguments “lick merii”.®

7. In reply, Pordevié submits that the Prosecution has failed to refute any of his argumeﬁts on
appeal.®’ | |

2. Prosecution Appesal

8. The Prosecution raises two prounds of appeal against the Trial Judgement First, the
Prosecntion argues that the Trial Chamber erred in fact and in law as it failed to conclude that there
was sufficient evidence o establish that at least five Kosovo Albanian women had been persecuted
by way of sexual assauft.*! It argues that Dordevié is responsible for persecutions through sexual
assault, a crime against humanity under the third category of joint criminal enterprise.*? Second, the
Prosecution alleges that the Trial Chamber erred in imposing a manifestly inadequate sentence in
light of the gravity of crimes and Dordevi€'s role in them.® The Prosccunon requests that the
Appeals Chamber increase Dordevlc s sentence to life imprisonment. ™

9. In response, Pordevi¢ argues that the Prosecution has failed to show any exrors in the
impugned parts of the Trial Judgement and that, in any event; the Appeals Chamber docs not -
possess the power fo enter new convictions or increase a sentence when there is no right of a further

appeal *®

¥ Pordevi¢ Notice of Appeal, paras 106-112; Pordevi¢ Appeal Brief, paras 352-361. - 2

*  Dordevié Notice of Appeal, paras 113-119 (cla:mmg that the Trial Chamber’s faciual findings do not support its
ultimate conclusgions with respect to certain erime sites); ses 2lso Pordevi€ Appeal Brief, paras 362-375.

37 Pordevic Notice of Appsal, paras 120-125; Pordevi¢ Appeal Brief, paras 380-405.

% Pordevic Notice of Appeal, paras 126-140; Dordevié Appeal Brief, paras 407-426, ‘

*  Prosecution Responsc Brief, 26 Septomber 2011 (confidential; public redacted version filed of 30 Tanuary 2012)
(“Prosecution Response Briaf™), para. 8.

0 Vlastimir Pordevié Reply Bdef, 26 October 2011 (confidential, reclassified as public on 9 February 2012)
(“Pordevié Reply Brief™). :

‘1 Prosecution Notice of Appesl, paras 2- 3; Prosecution Appeal Bnei para, 1,

“2. Prosecution Notice of Appeal, para. 3; Prosecution Appeal Brief, paras 1, 4-56,

Prosecution Notice of Appeal, para. 4; Prosecution Appeal Brief, parag 2, 57-96,

Prosecution Notice of Appeal, parz. 4; Prosecution Appesl Brief, paras 2, 57-96,

Vlastimir Dardevié Response Brief, 26 September 2011 (confidential; putlic redacted version filed on 30 Ianu.uy

2012) (“Dardevié Response Brief™), paras 3-6.

I
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0. Tn reply, the Prosecution argues that according to the Stamte and well-established |
jurisprudence, and confrary to DPordevic's submissions, the Appeals Chamber has jurisdiction to
_enter new conwcuons and increase 2 sentence, and has repeatedly exercised this jurisdiction.*® The

- Prosecution further argues that Pordevié has failed to demonstrate why the Appeals Chamber
should refrain from doing so in this case.*”

3. A ‘Hearn

11.  The Appeals Chamber heard oral submissions from the parties rcgardmg these appeals on
13 May 2013.

12.  Having considered the written and oral submissions of the Prosecution and Pordevic, the
Appeals Chamber hereby renders its Judgement.

% Prosccution Reply Bref, 26 October 2011 {confidential; pub]lc redacted version filed on 8 Febmary 2012)
(*Prosecution Reply Brief™), para, 1.
47 Prosecution Reply Buief, para. L

5 ,
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Il. STANDARD OF APPELLATE REVIEW

13. Article 25 of.the Statute stipulates that the Appeals Chamb‘er may zffirm, reverse, or revise
the decisions taken by a trial chamber. The Appeals Chamber recalls that an appeal is not a trial de

vo.** The. Appcﬂs_ Chamber reviews only errors of law that have the potential to invalidate the
decision of the trial chamber and errors of fact that have occasioned a miscarriage of justice.”
These criteria are set forth in Article 25 of the Statute and are well-established in the jurisprudence
 of both the Tribunal and the Tnternafional Criminal Tribunal for Rwanda (“ICTR”).% In exceptional
circumstances, the Appeals Chamber will aiso hear appeals in which a party has raised a le;gal issue
that would not mvalidate the trial judgement but is nevertheless- of geﬁcral significance to the
Tribunal's jm.r'ispri‘Jsc‘lence.51

14, A party alleging an error of law must identify the a]lcged error, present argumcﬁts in
support of its claim, and explain how the emror invalidates the decision.™ An allegation of an error
of Taw that has no chance of changing the outcome of a decision may be rejected on that gronnd.*
However, even if the party’s argoments are insufficient to support the contention of an error, the
Appeals Chamber may find for other reasons that there is an error of law.* It is necessary for any

Kordi¢ and éerkez Appeal Judgement, para. 13.

Sainovi¢ et al Appeal Judgement, para. 19; Peridi¢ Appeal Tudgemient, para. 7; Luki¢ and Lukic€ Appeal

Judgement, para. 10, Gotoving cnd Marka& Appeal Judgement, para. 10

% Suinovié et al. Appeal Tudgement, para. 19; Lukic and Lukic Appeal Judgement, para. 10; Baskoski and Tardulovski
Appeal Judgement, para. 9; D. Milofevié Appeal Tudgement, para. 12; Mrksic and Stjivan&anin Appeal Judgement,
para. 10; Krajisnik Appeal Judgement, para. 11; Marti¢ Appezl Tudgement, para, 8; Hadfihasanovié and Kubvra

~ Appeal Judgement, para. 7; Halilovic’ Appeal Judgement, para. 6; Gafefe Appeal Iud.gemtmt, para. 7; Seromba
Appeal Judgement, para. %; Nahimana et al. Appeal Jndgement, para. 11. See Perific Appeal Judgement, para 7;
Gotovina and Marke® Appedl Judgement, para. 10; Ndahimana Appeal Judgement, para. 7; Mugenz and
Mugiraneza Appeal Judgement, para. 11.

U Sainovi¢ et al. Appeal Tudgement, para. 19; Perifi¢ Appeal Judgement, para 7; Luki¢ and Luki¢ Appeal
Judgement, para. 10; Gotovina and Markad Appeal Tudgement, para. 10; D. Milosevid Appcal Judgement, para. 12;
Mrksi¢ and Sljfvancanin Appeal Tudgement, para. 10; Krajisnik Appeal Judgement, para. 11; Martic Appsal
Todgement, para.. 8; Ori¢ Appeal Judgement, para. 7; Hadfthasanovic and Kubura Appedl Judgement, para. 7. Cf.
Ndahimana Appeal Indgement, para. 8; Mugenz and Mugmmeza Appeal Tndgement, para. 12; Gafete Appeal
Judgement, para. 8.

% Sainovic ef al. Appeal Tudgement, para. 20; Perifi¢ Appeal Judgement, para. 8; Luki¢ and Lukic Appeal
Judgement, pers. 11; Gotovina and Markaé Appeal Judgement, para. 11; BoSkoski and Tarculovski Appeal
Judgement, para. 10; D. Milofevic Appeal Judgement, para. 13; Ndakimana Appesl Jndgement, para. 8; Mugenzl
and Mugiraneza Appeal Tudgement, para. 12; Gatete Appeal Judgement, para. 8.

5 Sainovid et al. Appeal Tudgement, para. 20; Perisic Appeal Judgement, para. 8; Lukic and Lukic Appeal

- Jodgement, para. 11; Gotovina and Markal Appeal Judgement, para. 11; Bofkoski and Tarculovski Appeal
Tudgement, para. 10; D. MiloSevid Appeal Judgement, para. 13; Mrkfic and Sliivantanin Appeal Judpement,
para. 11; Strugar Appeal Judgement, para. 11; Ori¢ Appeal Fudgement, para. 8; Halilovi¢ Appeal Judgement,
para. 7. Sec Ndahimana Appeal Judgement, parz. g Isﬁtgenzz and Mugiraneza Appeal Judgement, para. 12; Gatete
Appeal Indgement, para. 8.

¢ Sainovic et af. Appesl Judgement, para. 20; Perific Appeal Judgement, para. 8, Luki¢ and Lukif Appeal

Judgement, para. 11; Gotoving and Markad Appeal Judgement, para 11; Boskoski and Tarculovsii Appeal

& & |
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appellant claiming an error of law on the basis of the Jack of a reasoned opinion to identify the
specific issues, factual findings, or arguments that the appellant submits the tal chamber omitted to
address and to explain why this omission invalidates the decision.”

15. The Appeals Chamber reviews the trial chamber’s findings of law to determine whether or
not they are comect.® Where the Appeals Chamber finds an error of iaw in the trial judgement
arising from the application of the wrong legal standard, the Appeals Chamber will articulate the
correct legal standard and review the relevant factual findings of the trial chamber accordingly.” In
so doing, the Appeals Chamber not only corrects the legal error, but when necessary applies the
correct legal standard to the evidence contamed in the trial record and determines wheither it is itself
convinced beyond reasonable doubt of the factual finding challenged by an appellant before the
finding is confirmed on appeal,” The Appeals Chamber will not review the entire trial record de
novo. Rather, it will in principle only take into account eﬁdencc referred to by the trial chamber in
the body of the judgement or in a related footnote, and evidence contained in the trial record and
referred to by the parties.”

16.  When considering alleged errors of fact, the Appeals Chamber will only substitute its own
finding for that of the trial chamber when no reasonable trier of fact could have reached the original

Tadgement, para. 10; D. Milofevic Appeal Judgement, para. 13; Mridi¢ and Sfjivanianin Appeal Judgement,
paxa. 11; Krajifnik Appeal Judgement, para. 12; Martic Appeal Judgement, para. 9; Soruger Appeal Judgement,
para. 11; Hadfihasanovi¢ and Kubura Appeal Judgement, para. 8; Ndaghimana Appezal Tadgement, para 8; Mugenzi
and Mugiraneza Appeal Judgement, para. 12; Gatete Appeal Judgement, para. 8. ‘

55 Sainovic et al Appeal Judgement, para. 20; Perisi¢ Appeal Judgement, para. 9; Luki¢ and Luki¢ Appeal
Judgement, para. 11; D. Milofevic Appeal Judpement, para. 13; Krafisnik Appeal Judgement, para. 12, Marti¢
Appeal Judgement, para. 9; Halilovi¢ Appeal Judgement, para. 7; Brdznin Appeal Jodgement, para. 9

6 Saingyid et ol Appeal Tndgement, para. 21; Jukid and Luki¢ Appeal Tudgement, para. 12; Boskoski and Tarculovski
Appeal Judgement, para. 11; D. Miloevic Appeal Judgement, para. 14; Mrkti¢ and Slivancanin Appeal
Todgement, para. 12; KrajiSnik Appeal Judgement, para. 13; Martid Appeal Jodgement, para. 10; Struger Appeal
Judgement, para. 12; Halilovié Appeal Judgement, para. 8. : -

51 Sainovic et al Appeal Jndgement, para. 2]; Perisic Appeal Judgement, para. 9; Lukid and Luki¢ Appeal
Judgement, para. 12; D. Milofevi¢ Appeel Judgement, para. 14; Mrisi¢ and $ljivancanin Appeal Jodgement,
para. 12; Krajifnik Appeal Judgement, para. 13; Marti# Appeal Judgement, para. 10, Oric Appeal Judgement,
para. %; Had#ihasanovié and Kubura Appeal Jndgement, para. 9, Ndahimanz Appesl Jodgement, para, 9; Mugenzi
and Mugiraneza Appesl Judgement, para. 13; Gatete Appezl Yudgement, para. 9. .

8 &rinovic ef al. Appeel Judgement, para 21; Perific Appesl Judgement, para. 9; Lukic and Luki¢ Appesl
Judgement, parz. 12; D. MiloSevic Appeal Judgement, para. 14; Mriiic and Sljivanéanin Appeal Judgement,
para. 12; Krajifnik Appeal Judgement, pata. 13; Martic Appeal Judgement, para. 10; Strugar Appeal Judgement,
para. 12; Ori¢ Appeal Judgement, para. 9; Ndahimana Appeal Judgement, para. 9; Mugenz and Mugiraneza
Appeal Judgement, para. 13; Gatefe Appeal Judgement, para. 9. .

9 Sainovié ef al. Appeal Jndgement, para. 21; Luki¢ and Tuki¢ Appeal Judgement, para. 12; Boskoski and Tarculovski
Appedl Judgement, para. 11; D. MiloSevi¢ Appeal Judgement, para. 14; Mrkfi¢ and Sjivanfenin Appeal
Tudgement, para. 12; Krajisnik Appeal Tudgement, para 13, HadBhasanovid and Kubura Appeal Jndgement,
para. 9; Brdanin Appeal Tudgement, para. 15; Galic Appeal Judgement, para 8. .
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decision,” The Appeals Chambsr'app]ics‘ the same reasonablenr;ss standard to alleged errors of fact
regardless of whether tﬁe\ﬁnding of fact was based on direct or C-IICIII]J.StEIIltlaI cvidencc.ﬂ- It is not
- any error of fact that will cause the Appeals Chamber to overturn a decision by a trial chamber, but
| only one that has caused a miscarriage of justice.5* ' | |

17. In determining whether or not a trial chamber’s finding was reasonable, the Appeals
Chamber will not lightly disturb findings of fact by the trial chamber.” The Appeals Chamber
recalls, as a general principle, the approach adopted by the Appeals Chamber in Kupreﬂac et al,
- wherein it was stated that:

[plursuant 1o the judspmdcncé of the Tribunal, the task of hearing, assessing and weighing the

evidence presented at trial is left primarily to the Trial Chamber. Thus, the Appeals Chamber must

give a margin of deference to a fmding of fact reached by a Trial Chamber. Only where the

evidence relied on by the Trial Chammber could not have been acccpted by any reasonable tribunal

of fact or where the evalzation of the evidence is “who]ly emoneons” may the Appeals Chamber
substitute its own finding for that of the Trial Chamber. %

18.  The same standard of reasonableness and the same deference to factual findings apply when
the Prosecution appeals against an acquittal.®® Thus, when considering an appeal by the
Prosecution, the Appeals Chamber will only hold that an error of fact was committed when it
determines that no reasonable trier of fact could have made the impugned finding.% Considering

. % Zainovic et al. Appeal Judgement, para 22; Perisi¢ Appeal Judgement, para. 10; Lukic and Luki Aﬁpcal
Judgement, para. 13; Gotovine and MarkaZ Appeal Judgement, para.13; Haradingj et al. Appeal Judgement,

para. 12; . MiloSevic Appeal Tndgement, para. 15; Mrkfic and Sljivancanin Appeal Jadgement, pata 13; Krafithik

Appeal Judgement, para. 14; Martic Appeal Judgement para. 11; Ndahimana Appeal Judgemeof, para. 10;
Mugenz and Mugiraneza Appeal Judgement, para. 14; Gatete Appeal Judgement, para. 10. :

8 Sainovid et al. Appeal Indgement, para. 22; Lukic and Luki¢ Appeal Judgement, para. 13; Boikoski and Teréulovski
Appeal Judgement, para, 13; MrkSic and SYjtvandanin Appeal Judgcment. para. 13; Km]umk Appeal Tudgement,
‘part. 14; Martic Appeal Tudgement, para. 11.

& Sainovié ef al. Appeal Tudgement, para, 22; Perifié Appeal Jndgement, para. 10; Luktc‘ and Luki¢ Appeal
Judgement, para. 13; Gotovina and Marked Appeal Judgement, para. 13; Bodkoski ond Tardulovski Appeal

Tudgement, para. 13; D. Milofevi¢ Appeal Judgement, para. 15; Krafisnik Appeal Judgement, para. 14; Martic:

Appeal Judgement, para. 11; Simic’ Appeel Judgement, para. 10; Ndahimana Appeal Judgement, para, 10; Mugenz

and Mugiraneza Appeal Jodgement, para. 14; Gatete Appeal Judgement, para. 10.
Sainovi¢ et al. Appeal Tndgement, para. 23; Perific Appeal Todgement, para. 10; Gofovina and Markad
PP p Appeal

Judgement, para. 13; D. Milofevi¢ Appeal Judgement, para. 15; Mrisic and Sljivandanin Appeal Judgement, . -

para. 14; Strugar Appeal Judgement, para. 13; Hadfihasanovic and Kubura Appeal Judgement, para, 11; Simic

Appedl Tudgement, para 11; Krnojelac Appeal Judgement, para. 11; Ndahimana Appeal Judgement, para. 10; - .

" Mugenzi and Mugiraneza Appeal Judgement, para. 14.

% Kupreki¢ et al. Appeal Judgement, para 30. See also BoSkoski and Tarlulovski Appeal Judgement, paca. 14;
Mrkii¢ and Shivancanin Appeal Todgement, para. 14; Martic¢ Appeal Tudgement, para. 11; Kupreski€ et al Appeal
Jodgement, para. 30; Ndahimana Appeal Jndgement, para. 10, Mugenzi and Mugiraneza Appeal Tudgement,

ara 14; Gatete Appeal Judgement, para. 10.

® Eamavm‘ et al Appeal fudpement, para. 24; Boskoski and Tarulovski Appeal Tudgement, para. 15; Mrk.ﬁc and

Stitvan¥anin Appeal Judgement, para. 15; Marti¢ Appeal Judgement, -para 12; Strugar Appeal Judgement,

.pare. 14; Ndahimana Appeal Judgement, para. 10; Gatete Appeal Judgement, para. 10,

gamomc‘ et al. Appeal Indgement, para. 24; Boskeski and Taréulovski Appeal Judgement, para. 15 Mrksic and

SYiven&anin Appesl Judgement, para. 15; Marti¢ Appeal Judpement, para 12; Strugar Appeal Judgement,
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that it is the Prosccution that bears the burden at trizl of proving the guilt of an accused beyond
reasonable doubt, the significance of an emor of fact occasioning a miscartiage of justice is
somewhat différent for a prosecution appeal against acquittal than for a defence -ai)peal against a

. conviction.” An accused must show that the trial chamber’s factual errors create reasonable doubt
a5 t0 his or her guilt. The Prosecutlon must show that, when accouri 1s taken of the errors of fact
committed by the trial chamber, all reasonable doubt of the accused’ s guilt has been eliminated.®

-19.  The Appcals Chambgr recalls that, as beld in the D. Milofevic’ case:

it bas inherent discretion fo determine which of the parties’ submissions merit a reasoned opimon
in writing and thal 1t may dismiss arguments which are evidently unfounded withont providing
detailed reasoning.™ [ndeed, the Appeals Chamber’s mandate cammot be effectively and efficiently
carried out without focnsed contributions by the partics. In order for the Appeals Chamber w -

. assesg 2 party’s arguments on appeal, the party is expected to present its case clearly, logically,
and exhaustively. The Appeals Chambei 'may dismiss submissions as unfounded without
providing detailed reasoning if a party’s Buhnusslons are obscure, contradictory, vague, or suffer
from other formal and obvions insufficiencics.™

20.  When applying these basic principles, the Appeals Chamber recalls that in pre\_rioué cases it
has identified the general types of deficient submissions on zippeal which may be dismissed without
detailed analysis.™ In parficular, the Appeals Chamber will generally dismiss: (i) arguments that fail
to identify the challenged factnal findings, that misrepresent the facmal findings or the evidence, or
that ignore other relevant factual findings; (i) mere assertions that the trial chamber must have

para. 14; Hadz:ﬁas‘amwé and Kubura Appeal Judgement, para. 12; Halilovié Appeal Iudgement, para, 11;
_ Ndakimane Appeal Jadgement, para, 10.
§  Sninovi¢ et al. Appeal Judgement, para. 24; Boskoski and Taréulovski Appeal Judgement, para. 15; Mriic and
Stjivanéanin Appeal Judgement, para. 15; Marti¢ Appeal Tudgement, para. 12; Ndahimana Appeal Judgement,
ara. 10 '
@ Saingvic et al. Appeal Judgement, para. 24; Boskoski and Tarculovski Appeal Yudgement, para. 15; Mrksic and
Shivandanin Appeat Iudgcment, para. 15; Martié Appeal Judgement, para. 12; Ndahimana Appeal Judgement,
ara. 10.
8 Eamovzc‘ et al. Appeal Tudgement, para. 24; Bokoski and Taréulovski Appeal Tudgement, para. 15; Mrksi¢ and
Stjivananin Appeal Judgement, para. 15; Martic' Appeal Tudgement, para. 12; Strugar Appeal Judgement, para.
14; Ndahimana Appeal Judgement, para. 10; Seromba Appeal Judgement, para. 11; Ruteganda Appeal Judgement,
’ para. 24. -
'™ D, MiloSevic Appeal Judgement, para 16, referting to Mrkiic and Sljivancanin Appeal Judgement, para. 18,
Krajisnik Appeal Judgement, para. 16, Struger Appeal Judgement, para 16, Karera Appeal Judgement, para. 12, )
. See Earad#ic 98bis Appeal Judgement, para. 16; Perifi¢ Appeal Judgement, para. 12; Gotovina and Markad S
Appeal Fudgement, para. 15; Ndghimana Appeal Tudgement para. 12; Mugenzi and Mugiraneza Appesl
‘Tudgement, para. 16; Xrajisnik Appe.al Tudgement, para, 16; Gatete Appeal Judgement, para. 12; Zigiranyirazo ’
Appeal Judgement, para. 13. .
D, MiloSevi¢ Appeal Judgement, para. 16, refemring to Mrkiic and Sjivandanin Appeal Judgcmcnt, para, 17, °
Krajisnik Appeal Judgement, para. 16, Marti¢ Appeal Judgement, para. 14, Strugar Appeal Tudgement, para. 16;
Orief Appeal Judgement, paras 13-14 and references cited therein, Karere Appeal Tidgement, para. 12, See Perific
Appeal Judgement, pare. 12; Gotovina and Markat Appeal Judgement, para. 15; Ndahimana Appeal Judgement, - l
12; Mugenz and Mugiraneza Appeal Judgement, para. 16; Gatete Appeal Indgement, para. 12, '
= mvw et al. Appeal Todgement, para. 27; Luld¢ and Luld¢ Appeal Judgement, para. 15; Boskosk and TarSulovsid ) !
Appeal Judgement, para. 18; D. Milofevi Appeal Judgement, para. 17; Krajifnik Appeal Judgement, para 17;
Marti¢ Appeal Tudgement, para. 15; Strugar Appeal Jodgement, parz. 17; Stakid Appeal Tudgement, para. 13.
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failed to consider relevant evidence without showing that no reasonable trier of fact, based on the
evidence, could have reached the same conclusion as thc trial chamber did; (iii) challenges to
factual findings on which a conviction does not rely ard arguments that are clearly irrelevant, that
lend support to, or that are not inconsistent with the .cha]lenged finding; (iv) arguments that
challenge a trial chamber’s reliance or failure to rely on one piece of evidence without explaining
why the conviction should riot stand on the basis of the remaining evidence; (v) arguments contrary
to common sensc; (ﬁ) challenges to factnal findings where the relevance of the factial finding is
unclear and has not been explained by the appealing party; (vii) mere rcpcﬁﬁon of arguments that
were unsucoessful at ‘trial without any demonstration that their rejection by the trial chamber
constituted an exror warranting the intervention of the Appeals Chamber; (viii) allegations based on
material not on the trial recofd' (ix)- mere assertions unsupported by any evidence, undeveloped
assertions, failure to articulate errors; and (x) mere assertions that the trial chamber faﬂe-,d to give
sufficient welght to ewdencc or failed to interpret evidence in a partlculzr manmex. 7

Y

21. Finally, where the Appeals Chamber ﬁnds that a ground of appeal, presented as relating o
an alleged emor of law, formmlates no clear legal challenge but challenges the trial chamber’s
factnal ﬁndmgs in terms of its assessment of evidence, it will either analyse these a.llcgaﬁons to
dcterminé the reasonableness of the impugned conclusions or refer to the Televant analysis under
other grounds of appeal.” '

P Sainovic et al. Appeal Fudpement, para. 27; Lukid and Luki¢ Appeal Judgement, para. 15; Boskoski and Taréulovski
Appeal Indgement, para. 18, D. MiloSevic Appeal Tudgement, para 17; Krajisnik Appeel Jodgement, paras 17-27;
Marti¢ Appeal Judgement, paras 14-21; Sprugar Appeal Judgement, paras 18-24; Brdanin Appeal Judgement,
paras 17-31; Gali¢ Appeal Judgement, paras 256-313.

*  D. MiloSevi¢ Appeal Judgement, para_ 18. See also Strugar Appeal Judgement, paras 252, 269.

T =

Case No.: IT-05-87/1-A . o ' 27 January 2014




- OL. “COGENT REASONS” FOR THE APPEALS CHAMBER TO DEPART

FROM ITS JURISPRUDENCE
A. Introduction

22.  Throughout his Appeal, Pordevi¢ frequently submits that there are cogent reasons for the
Appeals Chamber to depart from a previous decision. Speciﬁcaily, under his second, sixth, and
eighth grounds of apﬁcal, Dordevié advances a number of arguments suggesting that the Appeals
Chamber shonld depart from its jurisprudence on various aspects of the first and third categories of
joint criminal enterprise.” Considering the recurrence of such submissions, and noting the
frequency with which submissions on cogent reasons have been bronght before the Appeals
Chamber,”® the Appeals Chamber will deal with them in this preliminary section of the Judgement,

-after briefly setting out the relevant law.

B. Applicable law

23. Tt is well established in the jurisprudence of the Tribunal that the Appeals Chamber may
exceptionally -depart from its previous decisions if there are cogent reasons to do s0.”” In the
Aleksovski case, the Appeals Chamber held that “in the interests of certainty and predictability, the
Appeals Chamber should follow its previous decisions, but should be free to depart from them for
cogent reasons in the interests of justice”.”® The Appeals Charnber in that case further stressed thiat
“the normal rule is that previous decisions are to be followed, and departure from them is the

2238

exception™.” The Appeals Chamber will therefore “only depart from a previous decision after the .

most careful consideration has been given to it, both as to the 1aw, including the authorities cited;
and the facts”.* ' '

24.  The Appeal Chamber understands that the notion of “cogeﬁt Ieasons” encompasses |

considerations that are clear and compelling. As such, cogent Teasons requiring a departu:e from
previous decisjons in the interests of justice inclnde situations where a prevmus decision was made

“on the basis of a wrong legal principle” or given per incuriam, that is, “wrong,ly decided, usually

™ See Dordevié Appeal Brief, paras 20-22, 32, 68-71, 110, 117, 129, 155.

" . See e.g. Orié Appeal Judgement, paras 161-168; Naletilic and Martinovic Appeal Jndgem.nt, paras 582-586;
Blafkié Appeal Tudgement, paras 167-182; Kupreikic et al. Appeal Judgement, paras 415-426,

7 Aleksovski Appeal Judgement, para’ 107; Krajisnik Appeal Tudgément, para 655; Gali¢ Appeal Judgement,

ma 117,

7 fﬂehmﬁ Appeal Jndgement, para. 107, See also Galie Appeal ludgement, para. 117.

Aleksovski Appeal Tudgement, para. 109, See also Galid Appeal Judgement, para. 117.

Aleksgvski Appeal Judgement, para. 109. -

g d
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because the judge or judges were ill-informed about the applicable law”.™ It is for the party- '
submitting. that the Appeals Chamber should depart from a previous decision to demonstrate that
there are cogent reasons in the interests of justice that j'ustify stuch departure. ™

" C. Dordevic’s second eround of appeal: existence of joint m enterprise habﬂll_:! in
cusioma international law

1. Introduction

25.  Under his second ground of appeal, Pordevié submits that although the Trial Chamber was
- bound to follow the current jurisprudence of the Appeals Chamber, there are cogent reasons why
the Appeals Chamber should depart from its previons decisions holding that joint criminal
enterprise exists jn costomary international law as a form of commission.”® At the core of
Dordevic’s submission is that the reasoning set out in the Tadic Appeal Judgement is “shallow and
uncertain” and, in any case, does not support “all of the levels of JCE identified in that case™ nor
“the subsequent extension of JCE to leadership cases when an accused is structm;ally and
geographically remote from a crime and the physical perpetrator is not 2 member of the JCE”.* For
these reasons, Pordevié requests that the Appeals Cbéénber: {i) reverse all of his convictions to the
extent that they rely on joint criminal enterprise; or in the alternative (i) Teverse any existing
convictions “that are found to (pursnant to other grounds of appeal) rely upon JCE IT”; or
{iii) clarify that joint criminal enterprise is a form of accomphcc liability rather ﬂ:an a form of
commission liability and adjust his scntcncc accordingly.®

26.  The Prosecution responds that Pordevi¢ has failed to demonstrate the existence of
exceptional circumstances that would justify a departure from the Appeals Chamber’s jurisprudence

Alelsovski Appeal Iudgsz.nt, para. 108. '

Sec e.g. Erajifnik Appeal Judgement, para. 655; Gali¢ Appeal Judgement, para. 117; Milutinovid et al Appeal

Decision on Joint Criminal Enterprise of 21 May 2003, para. 18.

¥ Pordevié Appeal Bref, paras 20-23, refeming to Tadid Appeal Iudgament, Krajisnik Appeal Judgement,

‘ Milutinovic et al. Appeal Decision on Joint Criminal Enterprise of 21 May 2003, Aleksovsk Appeal Judgement,
paras 107-108. Pordevié also refers to a number of other decisions in support of his contention that the Appeals
Chamber may and should "depart from ifs previous jurisprudence on the' matter (Pordevié Appeal Brief,
paras 24-27, referring to Kordic and Cerkez Appeal Tudgement, para. 1040, Laurent Semanza v. The Prosecutor,
Case No. ITCR-97-20-A, Decision, 31 May 2000, paras 92-57 and Separate Opinion of Judge Shahabuddeen,
para. 38, Prosecufor v. Mido Stanifié and Stojam Zuplionin, Case Nao. IT-08-91-ARG6S. 1, Decision on Mido
Stami§ic’s Appeal Against Decision on his Motion for Provisional Release, 11 May 2011, Separate Opinion of
Judge Robinson, parss 16, 21, Prosecutor v. Zoran Zgic, Case No, IT-98-30/1-A, Decision on Zoran Zigi€'s
“Motion for Reconsideration of Appeals Chamber Judgement IT-98-30/1 A Delivered on 28 Febroary 20057,
26 June 2006, para. ).

"™ Dordevié Appeal Bricf, para. 21. See also Dordevié Appeal Brief, paras 29-31; Dordevi€ Reply Brisf, para. 10.

¥  Pordevié Appeal Brief, para. 77. _
12 : ‘ &
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on joint criminal cnterprise.BG The Prosecution further argues 'that: () the Appeals Chamber
comrectly assessed the customary nature of jc:)int criminal enterprise in'the Tadi¢ case; -{ii) the third
‘categorjlf of joint criminal sntsrpnse is an established mode .of Liability in customary internafional

law; and (jii) joint criminal enterprise is a form.- of commission regardless of whether the physical
| perpetai:ors engaged to commit the crimes were nion-members of the joint criminal enterprise.®’

2. - Alleged ermnecué application of the law and weight atiached 1o pqst—Wo;ld War I
 jurisprudence in the Tadi¢ Appeal Judgement '

(2) Arzgments of the parties

27" Pordevi¢ submits that the methodology used in the Tadi¢ Appeal Judgement in order to
deduce rules of customary international law was fondamentally flaw[ed]”.®® He argues that the
Appeals Chamber in Tadi€ relied on obscure and unpublished sources, and failed to explain how it
established the existence of jomt criminal enterpnse in customary international law.” He' submits
three separate argurnents.” '

28. First. he claims that the Appeals Chamber in Tadi¢ failed to consider the approach taken by
the International Mlhiary Trbunal at Nuremberg (“IMT’) and its Charter (“IMT Charter”)
whereby ‘participation in a common. plan" was criminalised only in relation to “crimes against the
-peace” and not “war crimes” or “crimes against humanity”.”' Dordevi¢ further claims that the
ﬁndi:igs of the IMT in the IMT .Tudgcmcnt providc no basis for a conclusion that joint criminal .
enterprise is a form of commission of crimes.”* He also argues that the Appsals Chamber erred in

dismissing a similar argument advanced in the Rwamakuba case.”

29.  Second, Dordevié claims that the Tadic Appeal Judgement misunderstood and misapplied
the provisions of the Statute of the International Criminal Court (“ICC Statute” and “ICC”,

%  Prosecution Response Brief, para. 32, referring to Aleksovski Appeal Judgement, paras 108-109.

Prosecution Response Brief, para. 35,

% Pordevic Appeal Brief, para. 29; Pordevic Reply Brief, paras 10-17.

®  Pordevié Appeal Brief, paras 29, 31, _

~ *  Pardevié Appeal Brief, paras 32-67. '

*1  Pordevié Appeal Brief, paras 32-43, referring to the IMT Charter, Atticle 6, The United States afAmenca, the
French Republic, the United Kingdom of Great Britain and Northern Ireland, and the Union of Soviet Socialist
Republics against Herman Withelm Goring et al, Tudgement, 1 October 1946, Tral of Major War Criminals
Bofore the International Military Tribunsl Under Control Council Law No. 10, Vol. 1 (1847) (“IMT Judgement").

_ See also DPordevic Reply Brief, paras 10-11. _

2 Pardevic Appeal Brief, para. 44. :

Dordevié Appeal Brief, paras 38, 43, referring to Rwamakuba Appeal Decision on Joint Criminal Enterprise of

22 October 2004, para. 15; Dordevié Reply Brief, para. 11.

13 T .
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respectively).’* Dordevic. submits that Article 25 of the ICC Statute, as applied in ICC decisions,

“decisively reject[s] JCE as a form of principal Iia]:»i]ity".95 Ee further afgues that- onlike thé.

~ approach taken by the Tribunal and the ICTR, Article 25(3)(d) of the ICC Statute provides for “a
residual and broader form of accessorial liability than J CE"® and that Article 30 of the ICC Statute
- excludes the application of the third category of joint criminal enterprise.”’

30.  Third, Pordevié claims that the Tadi¢ Appeal Judgement placed inappropriate weight on
certain post-World War I cascs in support of joint: criminal enterprise.” He further relies on
academic opinions suggesting that these cases dealing with mob violence or prison camps are
actually examples of co-perpetration in the sense of Article 25(3)(&) of the ICC Statute, but do not
support the “sprawling™ concept of joint criminal enterprise adopted by the Tribunal and the
ICTR.*® With respect to the Appeals Chamber’s reliance on the Einsatzgruppen case in the Tadic
Appeal Jodgement, Dordevié refers to the Joini Separate Opinion of Tudges McDonald and Vohrah,

attached to the Erdemovi¢ Appeal Judgement, which considered the Einsatzgruppen Yudgement to

be “of “‘questionable’ international character™ becanse it applied American, rather than “purely
internationat Jaw”.\% He also points out that, in any event, the Appeals Chamber in Tadic referred
to the Prosecution’s opening and closing arguinents in the Einsatzgruppen case rather than the
actnal judgement.*! With regard to'the Justice case, Dordevié argues that the Appeals Chamber.in

the Kunarac et al. case clearly rejected the approach suggested in the Justice case whereby a pb]icy
" or a plan was 2 necessary clement of a crime against humanity.'® Additionally, he submits that in
Brdanin, the Appeals Chamber erroneously relied on the Justice case to hold that physical
perpéu'ators do not need: to be members of the joint criminal enterprise because the Justice case did

Pordevié Appeal Brief, paras 32, 46-55. Sec also Pordevi¢ Reply Bricf, para. 12, -
Dordevi€ Appeal Bricf, para. 53. See also Dordevi¢ Appeal Brief, paras 47-52.
Pordevi€ Appeal Brief, para. 54, .
DPordevié Appeal Brief, para. 54.
Dordevic Appeal Brief, paras 56-67, referring to The United States of America v. Otto Ohlenforf et al, US.
Military Tribunal, Judgement, 8 and 9 April 1948, .Trials of War Criminals Before the Nuemberg Military
Tribunals Under Control Conncil Law No. 10, Vol. IV (“Einsatzgruppen case”), The United States of America v.
Alstoetter et al., U.S. Military Tribunal, Fudgement, 3 and 4 December 1947, Trials of War Crimingls Before the
Nuernberg Military Tribumals Under Control Council Law No. 10 (1951), Vol. Il (“Justice case™), The United
States of America v. Greifelt et al., U.S, Military Tribunal, Judgement, 10 March 1948, Trials of War Criminals
Before the Nuernberg Military Tribunals Under Control Council Law No. 10 (1951), Vol V ("RuSHA case™).

" See also Pordevié Appeal Brief, para. 64 (arguing that these cases should be treated with cantion as they do not
teflect infernational customary law bat rather rely on American law). -

®  Dardevi€ Appeal Bricf, para. 57, refeming o 1.S. Martinez/AM. Danner, “Guilty Associations: Joint Criminal

Enterprise, Command Responsibility, and the Development of International Criminal Law”, 93 California Law
Review 75 (2005), p. 110. B _ . ' .
% Byordevic Appeal Brief, para. 59, citing Erdemovic Appeal Tndgement, Joint Scparate Opinion of Judge McDonald
" and Judge Vohrah, paras 53-54. ) :
11 pordevié Appeal Brief, para. 60, referring to Tadic Appeal Judgement, para. 200, fn. 245.
X2 Pyordevié Appeal Bref, para. 61, referring to Kunarac et al. Appeal Judgement, para, 98, fn_ 114.
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niot clearly apply the theory of joint criminal enterprise.'™ Furthermore, the defendantis in that case
were not convicted in relation to specific crime sites, as is the practice of the Tribunal, but rather
were convicted for taking part in a “system of cruelty and injustice”.! Finally, with respect to the
RuSHA case, Dordevid claims that even if this source is considered authoritative, it doss not support
the concept of joint criminal enterprise as apphcd by the Appeals Chamber.’® In any event, and
with all of the caveats regarding the reliability of these cases, Dordevi¢ insists that none of these
cases support joint criminal enterprise as a form of principal Mability and that they carmot be

transposed to leadership cases such as the present one. 1%

~ 31.  The Prosecution responds that the Appeals Chamber in the Tadic case already conducted a
“thorough and balanced analysis” of the law_on joint criminal enterprise and that Dordevié only
repeats arguments that have been previously considered and rejected.’® The Prosecution argues that

the Appeals Chamber was correctly informed about the law with regard to joint criminal enterprise

and properly considered the IMT Judgement and IMT Charter, the ICC Statute, and post-World
War T _]unsprudence 108 1t adds that the ]unsprudcncc of the ICC, which is premised on the
interpretation of the ICC Statute is irrelevant to the assessment of the Tadic Appeal Judgement as
- well as the legality of joint criminal enterprise in customary international law.'®

(b) Apalysis |

a. Alleged fallurc of the Aupeals Chainber to consider the annroach taken in tbe IMT Jodgement
and IMT Charter

32.  Regarding Pordevif’s contention that in Tadi¢ the Appeals Chamber ignored the fact that

" the IMT “rejected” a form of liability similar to joint criminal enterprise in relation to wa crimes or ‘

% Pordevié Appeal Brief, para. 62.

™ Bordevi€ Appeal Brief, para, 62. :

5 pordevié Appeal Brief, para, 63. Ses also Dordevic Reply Brief, para. 15,

1% Pordevic Appeal Brief, paras 66-67. In his reply, Dordevi€ further asserts that the jurisprudence mmalysed in the
Tadi¢ Appeal Tudgement and refemred to by the Prosecution is woreliable as it does not explicitly support joint
crimina! enterprise liability and is derived from national, as opposed to international, law ordevié Reply Bricf,
paras 15-17).

1 Prosecution Response Brief, para. 36, reforring to Tadic Appeal Fudgement, paras 185-226. See also Prosecution
Response Bdef, paras 37-38, referting to Milutinovid et al, Appeal Decision on Joint Criminal Enferprise of
21 May 2003, para. 29, Krajifnik Appeal Jndgement, para. 659, Martic Appeal Judgement, parzs 80-81. .

1% . progecution Response Brief, para. 39, referring to Rwamakuba Appeal Decision on Joint €riminal Eunterprise of

. 22 October 2004, para. 15, Tadié Appeal Judgement, paras 195- 223 See also Prosecution Response Bncf,
paras 40-51. _

1®  Prosecution Response Brief, paras 45-49.
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. crimes against humanity,*® the Appeals Chamber considers that he conflates the notions of
conspiracy and joint criminal enterprise liability. The Appeals Chamber has already clarified this
difference in its Milutinovic et al. Decision of 21 May 2003.""" Dordevi¢’s argument suggesting that

consi_)iraCy and ;iarticipation in a common plan are forms of liability which were rejected by the

MT Iudgcmentm is contradicted by the .plain language of the:IMT Judgement:

Count One, however, charges not only the conspiracy 1o commit aggressive war, but zlso o
commit Wer Crimes and Crimes against Humanity, But the Charter does not define as a separate
crime any conspiracy except the one to commit acts of aggressive war. Article 6 of the Charter
provides:

“Leaders, organizers, insﬂgamrs, and accomplices parficipating in the formulation or execution of
a Common Plan or Conspiracy to commit any of the foregomg crimes are mspcmmblc for all acts
performed by any persons imr execution of such plan.’

In the opinion of the Tdbunal thess words do rot add & new and separate crime to those already
listed, The words are designed to establish the raspom‘:bil:ty of persons participating in a common

* plan. The Tribunal will therefore disregard the charges in Count One that the defendants conspired
to commit War Crimes and Crimes against Humaity, and will consider anly the common plan to
prepare, initiate, and wage agg;rcsswe war, ' _

It is clear that the IMT restricted its jurisdiction in relation to thc crime of conspiracy only to acts of '

. aggressive war. However, the IMT did not exclude that liability throiigh participation in a common
plan can apply'tb any, other crimes under its Charter.'* In any event, the-IMI“s iﬁtérpretaﬁon of its
own Charter, does not defract from the consistent application of the joint criminal enterprise
doctrine according to the Tribunal’s own Statute and ]unsprudencc

133, The Appcais Chamber further finds unpersuasive Dordevic’s references to acadernic
| writings purportedly suggesting the contrary.'™ The authors referred to by Pordevi¢ do not
expressly state that the TMT Judgement or IMT Charter excluded liability according to a common
plan or joint criminal enterprise. Indeed, they discuss the use of “conspiracy” and the absence of a

specific provision for accessorial liability.!'S Further, the Appeals Chamber recalls that while

writings of highly respected academics may be considered in determining the law, their subsidiary

% See Pordevié Appeal Bnef, paras 37-38, citing IMT Judgement, p. 226. See also Dordevié Appeal Buief,'

paras 39-45.

B Milutinovic et al. Appeal Decision on Joint Cmmna] Enterprise of 21 May 2003, paras 22-23.

12 Hordevid Appeal Brief, paras 38-43,

13 YMT Judgement, p- 226 (emphasis added).

¢ See also The United States of America, the French Republic, the United Kingdom of Great Britain and Northern
Freland, and the Union of Soviet Sociclist Republics against Herman Wilhelm Géring et al., International Military
Tribunal, Indictment dated § October 1945, Tral of Ma]or War Criminals Before the Intemational Military
Trbunal, Vol. 1(1947), Conats 3 and 4, pp 42-68. -

15 See Pordevic Appeal Brief, paras 40, 42, 44,

16 R Cryer / B Friman / D. Robinson / E. Wilmshurst, An Introduction to nternational Criminal Law and Procedure

{Cambridge University Press 2007), pp 304-305; H. Olésolo, The Criminal Responsibility of Serior Political and

Military Leaders as'Principals to International Crimes (Ha:rt Publishing, 2009), p. 213.
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pature is well-established a.u& the Appeals Chamber is not bound by them.’”” Pordevié has failed to
show how these academic wﬁt‘mgs provide a cogent reason fo depart from the Tribnnal’s existing
jurisprodence. '

34, Additionally, Dordsvié has failed to demonstrate that the Appeals Chamber erred when
holding, in its Rwamakuba Decision of 22 October 2004, that the judgements of the IMT and the
RuSHA case “found the defendants criminally liable-[...] on a basis equivalent to that of joint
criminal cntexprise*’ U8 The Appeals Chamber reasoned that although the IMT Judgement did not
specifically refer to joint criminal enterprise, “the factual discussion in that case ma[dc] plam that
~ several defendants were convicted for participation in a vast plan to commit atrocities which
amounted to genocide”.™™® Pordevi¢ appears to disagree with this interpretation and claims that the

Appeals Chamber was “ill-informed” when so concluding,"® bat fails to substantiate any emror in
this regard. '

b Alleged misinterpretation of the ICC Statute

35. Dordevi¢’'s arpument that the ICC Junspmdencc proves that the Appeals Chamber i in the
" Tadi€ case was incorrect in its interpretation of customary international law in relation to joint
crimzinal enterprise is unpersuasive. As discussed below,'?" the Appeals Chamber in Tadic bascd its
analysis on various sources, including the IMT and other post-World War II jurisprudence, national
legislation and case law, and intemnational conventions, in order to ascertain that joint criminal
enterprise was a valid form of Liability in customary international law.'? The ICC Statute was also
analysed in this framework with the caveat that, at the time, it was ‘still 2 non-binding treaty
indicative of apinio juris of the signatory States.' -

36.  Dordevi¢’s argument is essentially that the Appeals Chamber in Tadi¢ incorrectly referred
to Article 25(3) of the ICC Statute in support of its finding that joint crimjnal enterprise is a

17 Article 38(1) of the Stamis of the Interational Court of Justice (“ICT”), which is regarded as customary
international law, enumexcstes, inter aligz “the teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law”. See Kupreskic ef gl. Trial Judgement, pera. 540;
Celibici Trizl Judgement, para. 414; Furundfija Trial Fudpement, para.227; Aleksovski Trial Tudgement,

- Declaration of Judge Hunt, para. 2; Erdemovid Appeal Judgement, Separate Opinion of Judge McDonald and Judge
Vohrzh, para, 43. See also Kristic Appeal Judgement, para. 11, in. 20.

1®  pwemakuba Appeal Decision on Joint Criminal Enterprise of 22 October 2004, para, 15.

1 Rywamakuba Appeal Decision on Joint Criminal Ente:rpnse of 22 October 2004, para 23, rcfemng to . IMT
Jndgement, pp 226-228.

. Pardevic Appeal Brief, para. 43; Por Dordevic Reply Bne.f para. 11,
See infra, paras 40-45.

See Tadif Appeal Judgement, paras 194-226.

Tadic” Appeal Judgement, para. 223,

ERE
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principal, rather than accessorial, form of ].iabi]ity.124 Article 25(3) of the ICC Statute étales, in part,

. that:

a person shall be coiminally responsible and lable for pumshmﬂnt for a cime within the
jurisdiction of the Court if that person:

(a) Commits such 2 crime, whether ag an individual, joinfly 'with another or throngh another
person; regardless of whether that other person is criminally responsible;

(b)  Orders, sohmtsormdncesthccummsmonofsuchacnme whlchmfact occurs ar is
attempted;

(¢) For the purposs of facilitating the commission of such a crime, aids, sbets or otherwise
asgists in its commission or its attempted commmission, including providing the means for its
comnﬂﬂsioﬁ:

(@) 'In any other way conmbutes to the cormmission or aiternpied commission of snch a erime by
a group of persons acting with' & common purpose. Such contribotion shall be intentional and shall
either:

® chadewuththemmoffmtbmngthscnmmalachvﬂymmmmalpurposéofthe
group, where such activity or purpose involves the commission of a crime within the
jorisdiction of the Court; or .

(i) Bemade in the knowledge of the intention of the group to commit the crime;
(e} InTespect of the crime of genocide, directly and publicly incites others fo commit genocide;

() Attempts to commit such a crime by taking action that commences its execution by means of |
a substantial step, but the crime does not oceur because of circumstances mdcpendﬁnt of the
person's intentions, However, a person who abandoms the effort 1o commit the crime or otherwise
prevents the completion of the crime shall not be liable for punishment under this Statute for the
attempt to commit that crime if that person completely and volunfarily gave up the criminal

pupose.

37. The Appeals Chamber in Tadic expressly noted that the subjective and objective elerments
provided for by Amcle 25(3) of thc ICC Statute were to a certain extent different from those

. required by the case law exammed in the Tadic Appeal Judgcment in relation to common criminal-

purpose, and were still to be tested by the ICC jurisprudence.’” Moreover, it stated that the text
adopted in the ICC Statute was “consistent with the view that the mode of accomplice Tiability

nnder discussion is well-established in international law and is distinct from aiding and abetting™.' -

Nowhere does the Tadi¢ Appeal Judgement state that Article 25(3) of the icc Statute provides for
- so-called principal Yiahility, as this was not the point discussed. In fact, the relevant section of the
Tadic¢ Appeal Judgement referring to the ICC Statute deals with the notion of a common plan and

12 Bydevié Appez] Brief, paras 47-48, 52-53.
"Tadi* Appeal Judgement, fn. 282.
8 Tudic Appeal Tudgement, para. 223. See also Milutinovi et al. Appeal Decision on Joint Criminal Enterpriss of

21 May 2003, pam_ 20, Mduﬂmwc‘ et al. Appeal Dedision on Joint Cmmnal Entsrpnse of 21 May 2003, Scparatc

18 : , - I
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participation therein as distinct from Hability through aiding and abetting.'”’ Consequently,
Dordevic has failed to sbow any emor in the Tadic Appeal Judgement in relation o the

interpretation of this provision.

38.  As regards the ICC jurisprudence referred to by Pordevi¢,'*® the Appeals Chamber finds

that it is irrelevant to the discussion whether there are cogent reasons to depart from the analysis in
the Tadi¢ Appeal Judgement with respect to the state of customary international law. The ICC

 jurisprudence did not address the issue of the existence of joint criminal enterprise in customary

international law, nor did it exclude it'® Rather, it elaborated on the “distinguishing eriterion

between principals and accessories to a crime where a criminal offence is committed by a plurality

of persons™,™® based on the detailed provisions of the ICC Statute.®! As discussed above, in the
Tadi¢ Appeal Judgement, the Appeals Chamber relied on the ICC Statute only as evidence
revealing the existence of a mode of liability based oﬁ “a group of bérsons acting with a common
purpose” distinct from aiding and abetting."* Jt then reached its conclusion on the existence of joint

- criminal epterprise in customary intemational law based on a number post-World War 1T cases."”

Consequently, the interpretation in the ICC jurisprudence regarding the objective or subjective
elements of the mode of liability based on a “common purpose” derived from the ICC Statute does

Opinion of Judge Shahabuddeen, para. 7. The “accomplice liability” referred to in the Tadic Appeal Tudgement is ‘

therefore not to be confused with the so-called accessorial Hability.

In fact, the relevant section of the Tadi¢ Appeal Judgement referxing to the ICC Statute deals with the notion of a
common plan and participation therein as distinct from lability throngh ziding and abefting (Tadic' Appeal
Tndgement, para. 221).

See Pordevi¢ Appesl Brief, paras 49-50, rcferring o Prosecutor v. Jean-Pierre Bemba Gombo, Case No.
ICC-01/05-01/08, Decision Pursnant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierme Bemba Gombo, 15 June 2009, Prosecutor v. Omar Hassan Ahmad Al Bashir, Cesc
No. ICC-02/05-01/09, Decision on the Prosecution's Application for 2 Warrant of Arrest against Omar Hassan
Ahmad Al Bashir, 4 March 2009, Prosecutor v. Germain Katanga and Mathieu Ngudjolo, Case No. ICC-01/04-
0107, Decision on the Confirmation of Charges, 30 September 2008, Prosecufor v. Thomas Lubanga Dyilo, Case
No. ICC-01/04-01/06, Decision on the Confirmation of Charges, 29 Jamuary 2007 (“Lubanga Decision on
Confirmation of Charges™). ‘ - '

% gee Lubanga Decision on Confirmation of Charges, paras 326, 335, 338.

B0 Jabanga Decision on Confimmation of Charges, para. 327.

177

1 Article 25 (3) of the ICC Stamite,

192 adic Appeal Judgement, para. 220. A : ,

B35 Tadi¢ Appeal Tudgement, paras 194-225. Specifically, paras 197 (refering to Trial of Otto Sandrock and Three
Others, British Military Comrt for the Trial of War Criminals, Almelo, Holland, 24-26 November 1945, Law
Reports of Trials of War Cricinals, UNWCC, vol. I, Case No. 3, Holzer ef al.,, Canadian Military Court, Aurich,
Germany, Royal Canadian Air Force Binder 181.009 (D2474), Record of Procesdings of the Canadian Military

Court, 25 March-6 Aprl 1946, vol. I, pp 341, 347, 349 (copy on fille with the Libracy of the Tribunal})), 198

(refexring to Tvial of Gustav Alfred Jepsen et al, Proccedings of 2 War Crimes Trial, Luncberg, Germany, 13-23
Angust 1946, Tndgement of 24 August 1946, p. 241 (criginal ranscripts in Public Record Office, Kew, Richmond;
copy on file with the Library of the Tribunsl), Trial of Franz Schorfeld and Nine Others, Brtish Military Court,

.Essen, 11-26 Tune 1946, Law Reports of Trials of War Criminals, UNWCC, vol. XI, Case No. 66, p. 68 (swmming,

vp of the Tudge Advocate)), 199 (refering fo Trial of Feurstein and others, Proceedings of & War Crimes Trial,
. Hemburg, Germany, 4-24 August 1948, Judgement of 24 August 1948 (original transcripts in Public Record
Office, Eew, Richmond; copy on fle with the Library of the Tribunal)}), 200 (refesring to Einsatzgruppen casc).

19 . :
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not undprmine the Tribunal’s analysis on the issue of the existence of the “notion of common

purpose” in customary international law. Accordingly, Pordevi€’s submissions in that regard are -

dismissed.

39.  In sum, the Appeals Chamber in the Tadi¢ case was entitled to examine the JCC Statute as
one of the sources indicative of the existence of elements of joint criminal enterprise Hability in |

customary international law. Furthermore the Tadi¢ Appeals Chambez’s interpretation of
Anticle 25(3) of the JCC Statute was comrect, and the subsequent ICC case law based on this
provision does not affect its conclusion. DPordevi€ has failed to show otherwise.

c. Post-World War TI jurisprudence

40.  The Appeals Chamber has prewously underscored that the Tadic Appcal Judgement -

provided “detailed reasoning for mfemng the grounds for conviction in the [post-World War 1I]
cases it cited”.'* Tt has also established that those cases show that joint criminal egtmpnse apphes
to “large-scale cases, and that JCE is legally distinct from conspiracy and organisational
lability”.** The Appeals Chamber finds that the majority of Pordevié’s submissions in relation to

post-World War I do not reveal anything new in this regard and, therefore, will address only those

arguments warranfing consideration.

41. Having reviewed the Tadic Appeal Judgement and the sources it relied on, the Appeals
Chamber is not persnaded that these souxces are obscure and unpublished.'* The Appeals Chamber
notes that the Tadic Appeals Chamber examined a varety of cases in setting out its reasoning, ™’

- B¢ g oiismik Appedl Todgement, para. 659, referring to Tadic Appeal Tudgement, paras 195-219.
% Krajisnik Appesl Judgement, para. 659 (citations omitied), referring to Brdanin Appeal Tudgement, paras 422423,

Rwamakuba Appeal Decision on-Joint Criminal Bntetprise of 22 Ocicber 2004, para. 25, Milutingvic et al. Appeal

Decision on Joint Criminal Enterprise of 21 May 2003, paras 23, 25-26. In Hght of the discussion below rejecting
Pordevi€'s arguments concerning the authority of the Justice, RuSHA, and Einsatzgruppen cases, the Appeals

. Chamber also rejects his contention that these cases are “an inadequate basis to sustain JCE liability in leadership
cases” (Pordevic Appeal Brief, para 75). ‘

56 Contra Dordevié Appeal Bricf, paras 21, 29, 31, 36-67.

57 Tadi¢ Appeal Judgement, paras 194-225. Specifically, paras 197 (rdemng to Trial of Otte Sandrock and Three
Others, British Military Court for the Trial of War Crimninals, Almelo, Halland, 24-26 November 1945, Law
Reports of Trials of War Criminals, UNWCC, vol. L, Case No. 3, Holzer et al,, Canadian Military Court, Aurich,
Germany, Royal Canadian Air Force Binder 181.009 (D2474), Record of Proceedings of the Canadian Military
Court, 25 March-6 April 1946, vob L pp 341, 347, 349 (copy on fle with the Library of the Tribunal)), 198

. (referring to Trial of Gustav Alfred Jepsen et al,, Proceedings of a War Crimes Trizl, Limeberg, Germany, 13-23
August 1946, Fudgement of 24 Angust 1946, p. 241 (original ranscripts in Public Record Office, Kew, Richmond;
copy on file with the Library of the Tribunal), Trial af Franz Schonfeld and Nine Others, Brifish Military Court,
Essen, 11-26 Tune 1946, Law Reports of Trials of War Cominals, UNWCC, vol. XTI, Case No. 66, p. 68 (summing
up of the Judge Advocate)), 199 (referring to Trial of Feurstein and others, Proceedings of a War Cromes Trial,
Hamburg, Germany, 4-24 Augost 1948, Judgement of 24 Aungnst 1948 (original transcripts in Public Recard
Office, Kew, Richmond; copy on file with the Library of the Tribunal)), 200 (referring to Einsatzgruppen case).
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and finds these sources reliable. Upon review of thesé cases, the Tadic Appeals Chamber was
satisfied that “the doctrine of acting in pursnance of a2 common purpose [was] rooted in the national
1a§v of many States”.1*® In addition, the Tadi¢ Appeals ‘Chamber dlffcrcunaiad the “notion of
common purpose” itself from “the approach to the notion” and found that, although the major legal
systems of the world recognised the notion, they did not take the same approach to the notion.'>
The Tadi¢ Appeals Chamber finally reached the conclusion that the doctrine of joint criminal
enterprisé existed in customary intemational law based on the “GOnsist;sncy and co gency. of case law
and the treaties referred to [...], as well as their consonance with the gencral principles on criminal
rcsponsibﬂity. laid down both in the Statute and genera! international criminal law and in national
legistation”,!* Thus, Dordevi€ is not correct in stating that the Tadic Appeals Chamber failed to
explain how it established the existence of joint criminal enterprise in customary international
aw 141 . ‘ :

42, With respect to Dordevié’s éontenﬁon that the Brdanin Appeal Judgement contradicted the
Kunarac et al. Appeal Judgement and wrongly relied on the Justice case, which according to |
Dordevi¢ did not apply joint criminal enterprise Tiability,* the Appeals Chamber considers that
Pordevié conflates the issues involved in these cases. The Kunarac et al. Appeal Judgement dealt
with the question of “whether a policy or plan constifutes an element of the definition of crimes
against humanjty”.m It was in that context that the Appc'als Chamber referred to the opinion
expressed by a Judge in the Polyukhovich-case in suppmt' of its ﬁndjng that “nothing in the Statute
orin éustomary international law at the time of the alleged acts [...] required proof of the existence
of a plan or policy to commit these rimes™. 14 In the Brdanin case, the Appeals Chamber referred
to the Justice and RuSHA cases as it found them to “provide strong support for the Prosecution’s
contention” that post-World War I jurisprudence allowed holding an accused responsﬂ:)le for his
participation in a common criminal purpose although the actus reus of the crime was perpetrated by

145

pérsons who did not share such purpose.™ The Appeals Chamber sees no contradiction between its

¥ Tadi¢ Appeal Todgement, para. 224.

% Tadi¢ Appeal Judgement, para, 225. :

M Tadi¢ Appeal fudgement, para. 226. For the Tadic¢ Appeal Chambers analysis, see Tadic Appcal Iudgsmcnt,
paras 194-225. ‘

% Contra Dordevié Appeal Bricf, paras 29, 31.

¥ Bordevi¢ Appeal Brief, paras 61-62. '

3 Kunmarac ef al. Appeal Judgement, para. 98, fn. 114,

W Kunarac et ol. Appeal Judgement, para. 98, referring to, inter alia, the Justice case and comment thereupon in Fvan
'sza_]%ymch Polyuthovick v The Cammamalth of Ay.rtra!m and Anor, (1991) 172 CLR 501 (“Polyukhovich
case™, pp 586-587.

¥ Brdanin Appeal Judgement, pars. 394 See also Brdanin Appeal Judgement, paras 395-404.
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two judgements. Moreover, Dordevi¢ bas faﬂcd to show that cogent reasons exXist to depart from the
said finding in the Brdanin Appeal J’ut:lgeme:nt.”'5

43,  Dordevi€’s additional ‘claim that the Tidi¢ Appeals Chamber could not have relied on
domestic jursprudence or the judsprudence of the courts operating under Control Council Law
No. 10" in order to assess the state of customary intemational law is unsustainable. Both
international and national sources may be indicative of intemational custom.** Specifically with

respect to post-World WarH jurisprudence, the Appeals Chamber notes with approval the
following obseivation made in the Kupreskic et al. Trial JTudgement:

fi]t cannot be gainsaid that great value ought to be attached to decisions of such internationsl
criminal courts as the intemational tribunals of Nuremberg or Tokyo, or to pational courts
operating by virtne, and on the strength, of Contrel Council Law no. 10, a legislative act jointly
passed in 1945 by the four Occupying Powers and thus reflecting international agresment among
the Great Powers on the law applicable to international crimes and the jurisdiction of the courts
called upon to rule on those crimes. These courts operated under intemational instrmments laying
down provizions that were either dnclaratug of existing law or which had been gmdually
- transformed into customary international law. "

44.  Beyond disagreeing with this émtcmcnt,ﬁo Pordevi¢ has failed to undermine it. Clearly,

 there is no requirement to examine customary international law solely from the point of view of

“iﬁmaﬁonal law”.ISI.To the contrary, the Appeals Chamber recalls that:

[iln 2ppraising the formation of customary rules or general principles ons should [...] be aware
that [...] reliance must primarily be placed on such clcments as official pronouncements of States,
military manuals and judicial decisions.’™

146

147

The Appeals Chamber has never stated that neither the Justice nor the RuSHA cases applied the joint criminal
enterprise liability in the éxact way as it has been developed in the jurisprudence of the Tribunal. Rather, it rehed
on these cases, among multiple other sources, o establish that the essential elements of this mode of hab;hty weTe
recogaised in customary intermational law (see infra, para. 58).

The Appeals Chamber recalls that Control Council Law No. 10 is a lepislative act that entezed into force on
20 December 1945 and was passed by the four Occupying Powers reﬂecung intermational agreement bstween those

* couptres on the law applicable to internafional crimes and the jurisdiction of the courts called npon to rule on those

148

129
150
151

crimes. Control Council Law No. 10 provided definitions for specific offences, in order to ensure that Allied
powers would be using the same legal standard (see Kupreikic et ol. Trial Judgement, para. 541; see also Trials of
War Criminals before the Nuremberg Military Tribunals under Control Council Law No 10 (1946-1945)
15 volumes, Washington D.C., U.S. Government Printing Office).
See Kupreikic et al Trial Iudgsm:ut, paras 337-542; FurundZija Tral Judgement, para. 227, North Sea
Continental Shelf cases, ICT, Judgement, 20 February 1969, ICT Reports 1969, p. 43, para: 74. The Tadic Appeals
Chamber, however, emphasised that “reference to national legislation and case law only serve[d] to show that the
notion of common purpose upheld in intemational criminal law has an underpinning in many national systems”. It
- added that “in the area under discussion, national legislation and case-law [could not] be relied upon as a source of
international principles or rules, inder the doctrine of the general principles of 1aw, recognised by nations of the
world: for this reliance 1o be permissible, if would be necessary to show that most, if not all, countries adopt the
same notion of common purpese” (Tadic Appeal Judgement, para. 225).
Kupreikic et al. Trial Judgement, para. 541.
Dordevié Appeal Bricf, para. 58.

Contra Dardevié Appeal Brief, pa:a. 59, referzing to Erdemovic Appcal Judgement, Joini Separate Opinion of .

- 9

Jodge McDonald and Tndgo Vobrah, paras 53-54.
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Consequently, the Appeals Chamber in Tadic correctly examined the sources, including the post-

World War II jurisprudence under the Control Council Law No. 10 and national case law, because |

“[t]he basis for the Appeals Chamber’s finding that JCE liability was founded in mtémaﬁoual

customary law was the ‘consistency and cogency of the case law and the treaties’ referred to carhcr
73153

45.  Finally, with respect to Pordevi€’s contention that the analysis of the Einsatzgruppen
Judgement in the Tadi¢ Appeal Judgement is flawed because it refers to the parties’ arguments and
not the cohrﬁ’s reasoning,ﬁf the Appeals Chamber notes, with approval, the clarification provided
by Judge Shahabuddeen, who presided over the Tedic Appeals Chamber, stating that: .
_the Appeals Chamber was competent, particularly ‘when a clear judicial stafoment was

unavailable’, to examine the statements of counsel engaged in those cases to ascertain how the

comrt in fact proceeded; courts sometimes do that. The arguments of counsel are given in the better

Taw reports of some jurisdictions before the judgement is 1zid out. That practice, where it applies, -

is not an ornamental fJowrish on the part of the reporter: counsels” arguments help appreciation of

what the issues were, Thos, it cannot be wrong to refer to counsel’s arguments. [...] [TThe material
question is whether [these statements] carrectly reflected customary intermational law. ™

.3. istence of cogent reasons to artfromthethirdcaj;co of joint criminal enl
jurisprudence

(a) Arsuments of the parties

46.  Dordevié¢ snbmits that the Appeals Chamber should depart from the cumrent j:urisprudencc,
which finds that there is such  form of liability as the third category of joint criminal cnterprise.'*®
Pordevié claims that the authority of the case law relied upon by the Appeals Chamber in Tadic is
questionable and certainly does not demonstrate the .cxistence of the third category of joint criminal
enterprse in custornary intermational law.*’ Similarly, he argues that the concept of the third
category of joint criminal enterprise is either nnsupported or explicitly rejected by other sources,

52 Prosecutor v. Duiko Tadi¢, Case No, IT-94-1-AR72, Decision on the Defence Motion for Interlocutory Appeal on
Turisdicton, 2 October 1995, para. 99.

5% Erajifnik Appeal Judgement, Separaic Opinion of Indge Shahsbuddeen, para. 31, citing Tadi¢ Appeal Judgement,

: 2. 226,

154 %fmdcm Appeal Brief, para. 60.

155 Krajisnik Appeal Judgement, Separate Opinion of Judge Shababuddeep, para 24 (cnauons omitted). This
clarification was made in relation to thé argument advanced by Krajifnik’s counsel that “the Tadi¢ Chamber took

* wide latimde in its interpretation, repeatedly ~ and unsoundly — infemring the bases for Hability from isolated

statements by the prosecutors, when a clear judiciel statement was unavailable” (Prosecutor v. Momdtlo Krajisnik,
Case No. TT-00-38-A_, Brief on Joint Criminal Enterprise on Behalf of MomiZilo Erajiinik, 4 Apnl 2008, para. 12
{without any specific reference to a paragraph in the Tadid Appeal Tndgement)).

36 Dardevié Appeal Brief, paras 68-71.

57 Pordevié Appeal Brief, para. 70. See also Bordemé Reply Brief, para. 14.

/
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" including IMT jurisprodence, post-World War II cases, and the ICC Statute.”®® Pordevi¢ contends
that these arguments apply both to the Trial Chamber’s findings regarding the third category of joint
criminal enterprise liability as an alternative to the first category of joint criminal enterprise and to
the Prosecution’s first ground of appeal. ' In support of his arguments, Dordevi€ also refers to a '
decision of the Pre-Trial Chamber of the Extraordinary Chambers in thelComts of Cambodia
(“ECCC”), which he ‘argues rejects thc existence of the third category of joint criminal enterpdsc.m_o

47.  The Prosecution responds that the Tadi¢ Appeals Chamber correctly analysed the Borkum
Isiand and Essen Lynching cases as illustrations of the third catégory of joint criminal enterprse in
light of the parties’ arguments.’®! It also responds that the Appeals Chamber in Tadi¢ referred to
post-World War II rulings of Itakian courts in-support of the third categorjr of joint criminal
enterprise.'® The Prosecution reiterates that the related jurisprudence of other tribunals, suéh as the
ECCC or the ICC, is not binding on the Appeals Chamber.'® It also points to other post-World War
11 cases that have not been discussed in the Tadi€ Appeal I ﬁdécmcnt which suppert the customary

nature of the third category of joint criminal enterprise.’®*

(b) Analysis

48. Thﬂ Appeals Chamber zecalls that, in‘ Karemera et al, the ICTR-Appca]s Chamber had
declined to review the Tadi¢ Appeal Judgement in relation to the third category of joint criminal
enterprise, confirming that “under the third - or ‘}e_:xtcndcd’ — category of JCE HLability, the accused
can be held responsible for crimes physically committed by other participants in the JCE when

% Pordevié Appeal Brief, para. 71.

159 Pordevié Appeal Brief, para. 68. , _

1% Dordevié Appeal Brief, pam..69, refeming to Prosecutor v. lIeng Thirith et al. (Case 002), Case File No.:
002/19-09-2007-ECCC/OCH (PTC38), Decision on the Appeals Against the Co-Investigative Judges Order on
Joint Criminal Enterprise (JCE), 20 May 2010 (“ECCC Decision on Joint Criminal Enterprise of 20 May 20107),

. 83 : .

16t Ef:ccuﬁon Response Brief, para. 54, referring to Tadic Appeal Tudgement, paras 205-213; Trial of Erich Heyer
and Six Others, British Military Court for the Trial of War Criminals, Essen, 18*-19* and 21"-22™ December,
1945, Law Reports of Trials of War Criminals, UNWCC, vol I, Case No. 8 (“Essen Lynching case™), The United
States of America v. Kurt Goebell et al., Records of United States Army War Crimes Trals, Febroary 6 —
March 21, 1946, National Archives Microfitm Publications M1103, (Washington: 1980) (“Borkum Island case”).

1€  prosecution Response Brief, para. 54, referring to Tadic Appeal Judgement, paras 214-219.

199 prosecution Response Brief, paras 55-536.

15 prosecution Response Brief, paras 57-60, referring to RuSHA case, pp-117, 120, 160-162, Decision of the Supreme
Court for the British Zone against Sch. ef al., 20 April 1949, Entscheidungen des Obersien Gerichishofes fiir die
Britische Zone, Entscheidungen in Strafsachen, Walter de Gruyter & Co. (Berdin: 1950), vol 2 (“Sch. et al. case”),
pp 11-15, Review of Proceedings of General Military Court in the case of United States vs. Martin Gottfried Weiss
et al. of the Recommendation of the Staff Judge Advocate (“Weiss et al. case™), pp 1, 141.

' ' 24
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-these crimes are foresecable consequences of the JCE, even if the accused did not agree with other

participants that these crimﬂs Would be committed”—. 165

. 49.  For the reasons set out below, the Appeals Chamber is not convmced by Pordevié's
suggestion that cogent reasons exist to revisit the jurisprudence cited above and to abolish the third
category of joint criminal enterprise.'® In particular, the Appeals Chamber finds ‘that Dordevic's
assertion — that the authority of the Borlaan Island and Essen Lynching cases is ‘‘qilesticn:uﬂ:nlnef’167 -

" is insufficient to undemine the Appeals Chamber's analysis in the Tadic case.’® Apart from
pointing to these two cases, Pordevi€ has failed to show a reason why the Appee;ls Chamber should
revisit its well-established case law, based on numerous sources, that both civil and common law
jurisdictions recognise liability for taking part in a common criminal plan in relation to crimes

_committed outside the .comn-lon plan but that are nonetheless foreseeable. 169

50. Finalty, the BCCC Decision on Joint Criminal Enterprise of 20 May 2010 is not binding on
the Appeals Chambcr and, as such, does not constitute a cogent reason to depart from its well-
established case law. In any event, the Appeals Chamber notes that the ECCC did not determine
whether or not the third category of joint criminal cn;terpﬁse liability was -a part of customary
international Iaw.'™ The ECCC noted the cases relied on by the Tadié Appeals Chamber and
considered them not to be “proper precedents for the purpose of determining the status of customary
international law in this area” X" It then concinded that these cases did not “consﬁltujte a sufficiently
firm basis to conclnde that JCE TII formed part of customary international law at the time relevant
to Case 002".F"* The ECCC Pre-Trial Chamber deemed it unmecessary to conduct an analysis as to
whether or not the third category of joint criminal entcrpnse was a part of customary international
law./? It concluded that no provision in Cambodian {aw provided notice of such an extended form
of responsibility at the time of the alleged crimes, and stated as follows:

[(]he Pre-Trizl Chamber has not been able to identify in the Cambodian law, applicable at the
relevant time, any provision that could have given notice to the Charged Persons that such

18 pdouard Karemera ef al. v, The Prosecutor, Case Nos. ICTR-98-44-AR72.5, ICTR-58-44-AR72.6, Decision on
Jurisdictionsl Appeals: -Joint Criminal. Enterprise, 12 April 2006, parz. 13, refeming to Vasiljevi¢ Appeal
Judgement, para. 99, Tadi¢ Appeal Jodgement, parz. 220.

1% Bordevié Appeal Brief, paras 68-71.

167 gee Pordevié Appesl Brief, para. 70,

1% Dordevié's challenges to these otber somrces relied npon by the Appeals Chamber in the Tadic case are
unpersuasive and are therefore rejected (see Dordevié Appeal Bricf, para. 70).

1€ Tadic Appeal Judgement, paras 204-220, 224.

1% EOCC Decision on Joint Criminal Eaterprise of 20 May 2010, para. 87.

1"l ECCC Decision on Joint Criminal Enterprise of 20 Mzy 2010, para. 82.

12  BOCC Decision on Joint Crimwinal Enterprise of 20 May 2010, para. 83 {emphasis added).

173 BOCC Decision on Joint Criminal Enterprise of 20 May 2010, para. 87,
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extended form of responsibility was punishable as well. In such circumstances, the principle of
legality reqmres the BCCC to refrain from Iclymg on the extended form of JCE in ifs
proceedings. '™

;5 1. The ECCC thus identified ﬂaws in the reasoning of the Tadzc Appeals Chamber in
determining the e)ustence of the third category of joint cnmmal enferprise in customary
international law, 175 but limited its finding ‘msofar as the apphcablhty of the JCE III before thc‘
ECCC is concerned™ "

52. Further, despite crticising the approach taken in T: adi¢, the ECCC did not perform any
' further analysis of relcvanf state practice and opinio juris to determine whether the third category of
joint crimirial enterprise' was part of customary international law but Limited its'asscssﬁlcnt to the
sources analysed in the Tadi¢ Appeal Jucflgemc:n-r‘..177 The Appeals Chamber is satisfied that the
- sources of law examined by the Tadi¢ Appeals Chamber are reliable aﬁd 't‘riat: the principles in
relation to the third category of joint criminal enterprise set out therein are well-established in both
- customary international law and the jurisprudence of this Tribunal '™ Finally, while the Appeals
Chamber does not doubt the persuasiveness of the ECCC Decision on Joint Criminal Enterprise of
20 May 2010 beyond the jurisdiction of the ECCC, it recalls that the Appeals Chamber is not bound
byit

53. In light of the foregoing, the Appeals Chamber finds that the ECCC Decision on Joint
'Criminal Enterprise of 20 May 2010 does not constitute a cogent reason for the Appeals Chamber
to depart from its consistent jurisprudence.

. 4. Alleged errors concemning the namré of joint criminal enterprise liability
(a) Arguments of the parties

54.  Dordevi€¢ submits that the Appeals Chamber in Tadi¢ and subsequent cases mistakenly
characterised joint criminal enterprise as a principal form of hab;hty and applied it in so-called
“Jeadership cases™ where the physical perpetrators were Tot part of the joint cniminal cnterpﬁse_.”g
Dordevi¢ submits that the liability of high-level accused who “use” physical perpetrators to commit

I  BOCC Decision on Joint Criminal Enterprise of 20 May 2010, parz. 87 (emphasis addod).
I BOCC Decision on Joint Criminal Enterprise of 20 May 2010, paras 79-85, .
6 ROCC Decision on Joint Criminal Fnterprise of 20 May 2010, para. 88,

17 See BOCC Decision on Joint Criminal Enferprise of 20 Mazy 2010, paras 77, 79-85.

% See also supra, para, 41.

% Dordevid Appeal Bricf, paras 48-53, 55, 66, 72-16, 77.

% - é
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the crimes on thc ground cahnot_bc equated with commission (or principal ]iabilify)'.m Thus, he-
submits that the Trial Chamber erred in convicting him for committing and consequently imposed a

bigher sentence than would have been the case had his Yability comectly been characterised as

accessorial/accomplice, rather than principal."™

55.  The Prosecution responds that Pordevié cannot claim that the principle of legality has been
violated as he knew that he was accused of committing the crimes perpetrated by non-members of
the JCE.'** It submits that all categories of joint criminal enterprise liability properly fall under
“commission” becaise the members of a joint criminal enterprise have 2 common criminal purpose,

share the intent for crimes, and are aware of the risk associated with their actions in furtherance of

such purpose.m
" (b) Analysis

56.  The Appeals Chamber has repeatedly held that participation in any category of joint
criminal enterpnsc is a form of commission.® As explained in the Krajisnik Appeal Judgcment a
conviction pursuant to joint criminal enterprise liability for crimes committed through physwal
perpetrators who were not part of the joint criminal entsrpnse also properly falls under Article 7(1)
of the Statute.™®

57.  In any event, Dordevic is wrong to suggest that his responsibility and sentence should be
adjusted to account for the fact that he did not personally cbmmit any of the crimes for which he is
held responsible pursuant to joint coiminal enterprise. As repeatedly emphasised by the Appeals
Chamber, the participation and contribution of a joint criminal enterprise member “is often vital in
- facilitating the commission of the offence m question” and, therefore, “the moral gravity of such

¥ Pordevi¢ Appeal Brief, paras 72-76, referring, inter alia, to Krajifnik Appeal Judgement, para. 664, Brdanin
Appeal Indgement, pare 413, fn. 891, Miluinovic et al. Appcal Decision on Joint Criminal Enterprise of 21 May
2003, paras 20, 31.
%1 Pyordevit Appeal Brief, para.72.
12 prosecution Response Brief, para. 62.
183 prosecution Response Brief, paras 63-65, referting, inter alia, 1o Milutingvic et al. Appeal Decision on Joint
Criminal Enterprise of 21 May 2003, para. 20.
¥ See .. Krajifnik Appeal Tudgement, paras 663-664; Kvolka et al. Appeal Judgement, para. BO; Brdanin Appeal
: Yodgement, para. 413, fn. 891; Tadic Appeal Judgement, paras 188, 191-192. This conclusion is, in particular,
supported by the Justice a.ndRuSHA cases (seo analysis in the Brdanin Appeal Judgement, paras 395—404) See also
supra, paras 32-34, ]
185 Krajiinik Appeal Judgement, para. 665.
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pﬁrticipaﬁon ig often no less — or indeed no different - from that of those actually camying out the

acts in question™. 18 .

5. Conclusion

58.  The Appeals Chamber, in light of the analysis set out above, reaffirms that joint criminal
- enterprise, including the third category of joint criminal enterprise, -is a form of commission under
' costomary infernational law, and finds that Dordevié has not demonstrated the existence of cogent
reasons to depart from -well-established jurisprudence on this matter. The Appeals Chamber
therefore dismisses Pordevi¢'s second ground of appeal. ‘

D. DPordevi€’s sixth ground of appeal, in part: alleged errors with respect to attributing
" perpetrators’ crimes to joinf criminal epterprise members

1. Introduction

50.  Dordevi€ submits that: (i) joint criminal enterprise liability, if it exists at all in cnstomary
international law, docs not apply to “leadership cases™ and that the Appeals Chamber should depart
from its jurisprudence in the Brdanin, Martic, and Krajisnik Appeal Iudgements or clarify the
approach in these cases;"™ and (ii) in any event, the Trial Chamber erred in applying the standard it
relied upon and “simply imputed crimes to Pordevi¢ on the basis of the affiliation of perpetrators.

MUP, [Yugoslav Army (“VJ';)], etc.)”.1|gE= _

- 60.  The Prosecution responds that Pordevi¢ fails to point fo cogent reasons for the Appeals
Chamber to depart from its Wc]l—cstabhshcd jurisprudence. 139 Jt further responds that Dordewc fails
to show that the Trial Chambcr erred in applying the law on joint criminal entcrpnsc

2. Alleped contradiction between the Brdanin Appeal Judgcment and the Stakic Appeal Judpement

(a) ° Arguments of the parties

61.  Dordevi¢ submits that the approach taken in the Brdanin Appeal Judgement contradicts that
followed in the Staki¢ Appeal Iudf:,rf:]:nt:nt.191 The Appeals Chamber understands Pordevié to argue

18 Krajisnik Appeal Iudgcmcm, para 663, citing Kvocka et al. Appeal Iudgement, parz. 80, Tadic Appeal Tudgement,
para. 191,

8 Dyordevi€ Appeal Brief, para 110. See also Dardevié Appeal Brief, para. 129.

¥ Dordsvié Appeal Brief, para. 111. See also Pordevié Appeaane.f para. 120.

¥ Prosecution Response Brief, paras 56-97.

190 Proszcution Response Brief, paras 105-106.
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that thc theory of joint criminal enterpnsc liability retained in Brdanin — whereby the physical
perpetraiors of the crimes do not need to be members of the Jomt criminal enterprise as long as a.
member of the joint criminal enterprise, acting in accordance with the common plan, used them to
carry out the crimes — is, in fact, based on the notion of confrol over the act of the physical
peipetrator.”? This notion of control, in Pordevic’s view, was expressly rejected by the Appeals
Chamber in Staki¢ " He 'suggests that the form of joint criminal entérprise retained in Brdanin,
when applied to leadership cases, is simply “indirect co-perpetration by another name”.'** In
Dordevié’s view, this inconsistency alone constitutes a cogent Teason for the Appeals Chamber to
depart from the approach taken in the Brdanin Appeal Judgemf:.nt.195 In further support of his
submission, Dordcvif refers to the opinions of Judges Cassese and Shahabuddeen, two “fathers of
the -JCE jurisprudence”, both of whom disagree with the application of Jomt criminal enterprise
liability in the Brdanin Appeal Judgement'®

62.  The Prosecution responds that Dordevié fails to point to cogent reasons Whi! the Appeals
Chamber should depart fromi the Tribunal’s well-established ju:ispi-udenccfm It argues that there is
no inconsistency between the Appeals Chamber’s rejection of co-perpetration in Staki¢ and the
determination in Brdanin that members of a joint cnmmal enterprise can incur liabilify for acts of
non-members of the joint criminal enterprise.”™ In fact, it submits, the Appeals Chamber in Brdanin
relied on the principle approved in Stakic that mernbers of a joint criminal enterprise afe liable for
‘crimes ﬁerpcttated by non-membets bf a joint criminal enferprise.'” . '

(b) Analysis

63.  The Appeals Chamber has consistently held that joint criminal enterprise Hability applies to
leadership cases, even where the crimes are committed by non-members of the joint criminal ’
enterprise.”® The Appeals Chamber finds Pordevi€’s arpument that the approach taken in the

¥ Bordevié Appeal Brief, paras 116-117.

2 See Pordevié Appeal Brief, paras 116-117.

9 Pordevié Appeal Brief, para. 117. .

™ Dordevit Appeal Brief, para. 117. See also Dordevi¢ Appeal Brief, paras 112, 116; Dordevi¢ Reply Brief, para. 32.

% Pordevid Appeal Brief, para 117.

% Pordevié Appeal Brief, para. 118, referring to Antonio Cassese, “The Proper Limits of Individual Responsibility

Under the Docirine of Joint Criminal Enterprise”, Journal of Infernational Criminal Justice, vol. 5 (2007), pp 126, °

133; Brdanin Appeal Jndgement, Partially Dlssentlng Opinion of Judge Shahabuddeﬁn, para. 18.

Prosecution Response Brief, paras 96-57.

1% prosecution Response Brief, para. 100.

19 Pprosecution Response Brief, para. 100.

™ Brdanin Appeal Todgement, paras 410414, 420-424, 430431, See also Gotovina and Marka# Appeal Todgement,
para. BY; Krajifmik Appeal Judpement, paras G64-665; Martic Appeal Judgemsnt, paras 168 169; Limaj et al
Appeal Fodgement, para. 120.
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Brdanin Appeal Judgement confradicts that followed in the Staki¢ Appeal Judgement to be
unpersuasive. In Stakic, the Appeals Chamber found that the Stakic Trial Chamber erred in relying
- on the framework of “co-perpetratorship”™ because this mode of lability “does not have support in
. customary international law or in the settled jurisprudence of this Tribunal” and was “not valid law
within the jurisdiction of this Tribunal” @ Tt did not, as contended by Pordevi€, “explicitly reject”
co-perpetratorship becanse of the concept of “control over the physical. perpetrators”.*# The
Appeals Chamber notes that, unlike the form of co-perpetration applied by the Trial Chamber in
Stakic, joint criminal enterprise lizbility as articulated in Brdanin, When it applies to crimes
committed by physical perpctrétors who are not members of the joint criminal enterprise, does not
~ require “coordinated co-operation and joint control over the cnmmal conduct”. ™ Contrary to what'
Dordevi¢ implies, it also does not require that the use of thc physical perpetrator by the joint
criminal enterprise member be equivalent to that of a “tool”.* In order to impute Hability to an
‘accused — as a member of a joint criminal enterprise — fdr a crime physically carried out by a non-
member of the joint criminal enterprise, the Appeals Chamber requires the existence of a link
between the accu‘sed and the crime, which is to be assessed on a case-by-case basis.?® It must also
be shown that one of the joint criminal enterprise members acted in accordance with the common
plan when “using” a principal perpef;ator;ms |

64. . Dordevi¢ has failed to show any inconsistency between the Brdanin and Stakic Appeal
Iﬁdgemcnts or that there are any other cogent reasons for the Appeals Chamber to depart from its
established jurisprudence. '

- 65.  Finally, the Appeals Chamber observes that it bas never departed from the joint criminal
enterprise theory it set out in the Staki¢ and Brdanin Appeal Judgements and has applied it

I Stakic Appeal Judgement, para. 62. '

%2 See Staki¢ Appeal Judgement, para. 62. Contra Dordevi¢ Appesl Brief, para. 117. The issue of control discussed by
the Trial Chamber in Staki¢ relates to the control of the co-perpetrators over the execution of the common acts. In
that case the Trial Chamber considered that for the type of co-perpetratarship it was assessing, it was typical, but
not mandatory, that one co-perpetrator possessed skills or anthority which the other co-perpetrator did not. It then
explaiped that these skills or anthority “can be described as shared acts wiich when brooght together achieve the

" shared goal based on the same degree of control over the execution of the common acts™, The Trial Chamber in that
case did not suggest there was a requirement of control over physical perpetrators of the crime, and, importantly,
this was not “precisely what the Appeals Chamber rejected in Siakic” (see Dordevi€ Appeel Brief, para. 117).
Staki¢ Trial Judgement, para. 440; Brdanin Appeal Judgement, para. 412,

See Brdanin Appeal Tudgement, paras 412-413. Contra Bordevié Appeal Brief, para. 116. Ttismota finding of the
Appeals Chamber, rather it is the Prosecution's position that the link is to be found in the fact that the members of
the JCE use the principal perpstrators as “tools” to carry out the crime (Brdenin Appeal ]ndgemcnt, para. 412),
Brdanin Appeal Judgement, para. 413.

Brdanin Appeal Judgement, para. 413.
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consistently in the cases that followed over the years.?” The Appeals Chamber respectiully

acknowledges the valuable contbution made by Judges Cassese and Shahabuddéen to the Vlégal

discourse on this issue. However, the Appeals Chamber considers that in light of the consistent -
jurisprudence set out above, in simply pointing to their writings and opinions, Pordevié has failed

to demonstrate how these constitute cogent reasons to depart from the established jurisprudenlcc.’m8

3. Alleped error in relyving on the Marti¢ Appeal Judgement and the Krajinik Appeal Judgement

(a) Arguments of the parties

66, In the alternative to his arguments above, Dordevi¢ argues that, in any event, there is deep

: unccrtamty in leadership cases as to the natore of the link to be established between the accused
joint criminal entemnse member and the non-member physical perpetrator of the crime. *® He
further argues that the Martic Appeal Judgement should not have been relied upon either by the
Trial Chamber in the present case or by the Appeals Chamber i in Kraji¥nik, because i it is inconsistent
with both the Stakic and Limaj et al. Appeal Tudgements.*°

67. The Prosecution responds that there is no contradiction between thé Marti¢ and Staki¢
Appeal Judgements, since the former followed the latfer’s methodology to assess whether certain
21 The Prosecution further argues
that Dordevié Iﬁisreprcsents the Limaj et al. Appeal Judgement and that therc is no contradiction
between the Marsic and Limaj et al. Appeal Judgements *'> According to the’ Prosecufion, in
Limaj et al., the Appeals Chamber declined to discuss the responsibility of one of the accused for
crimes committed by non-members of the joint criminal enterprise, as the issue was not raised
during txal or appeal.m Finally, the Prosecution submits that Pordevié¢ fails to advance any
argument as to why the Appeals Chamber should depart from the approach taken in Krajisnik. ™"

_crimes could be imputed to a joint criminal enterprise memiber.

7 Gotovine and Marka& Appeal Jodgement, para. 89; Krajisnik Appeal Judgement, para. 225; Marti¢ Appeal

Judgement, para. 168; Limaf et al. Appeal Jndgement, para. 120,

See supra, paras 23-24.

¥ Pordevic Appeal Brief, paras 110, 119, pointing to the way the Appeals Chambm' articlated the reqmre.d link in
the Brdanin, Martic and Krajifnik cascs.

M0 Bordevic Appeal Brief, paras 120-122; Dordevié Reply Brief, para. 33,

M prosecution Response Brief, para. 102,

M progecution Response Brief, para. 103,

33 Prosecution Response Brief, para. 103.

24 Prosecntion Response Brief, para. 104.
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68.  Dordevic replies that the concept of “tools™ has never been fully. explained and that the
Appeals Chamber should clarify the Brdanin, Martic, and Krajisnik Appeal Judgements *'*

(b) Analysis

69.  The Appeals Chamber notes that Dordevié misrepresents parts of the Marti€ Appeal
Todgement. He submits that the Appeals Chamber in that case held that the Marti¢ Trial Chamber

“failed to make an explicit finding on how the JCE used physical perpetrators”. 2! However, from
the paragraph that Pordevic cites in support of h1s submission, 1t is clear that the Appeals Chamber
" was referring to the Trial Chamber’s failure to make an explicit finding that the joint criminal
enterprise members, when using certain identified forces under their control, “were acting in
" accordance with the common purpose” ™" It found that while the Trial Chamber should have made
such a finding, the omission did not invalidate the Marti¢ Tral Judgement™® The Appeals
- Chamber then noted in relation to certain a.tmed structures and paramilitary umits, that the Tral
Chamber had not made definite findings on the link between these forces and Milan MaItlIf 13 With
that in mind, the Appeals Chamber analysed the Trial Chamber’s ﬁndu_tgs on the crimes for which
Milan Marti¢ was held criminally responsible,””® and quashed several convictions when it found
that such link was too tenuous.”! HOWevér the Appeals Chamber held that the link was sufficiently

established when the crimes were committed by the Yugoslav People’s Army (“INA™), Temitorial

Dcfance (“TO™), and other forces, based on:

the Trial Chamber's findings on Marti€’s position as Minister of the Interior and . his absolute
authority over the MUP, his control over the ammed forces, the TO and Milicija Krajine, the
cooperation between the TO, the INA, the Milicija Krajine and the anmed forces of the [“Serbian

* Autonomous Distrct (*SAQ”)] Krajina, and the control over the JNA and the TO exercised by
other members of the JCB. 22

This approach is consistent with that followed in tﬁe_Stakic’ Appeal .Tudgement, where the Appeals
Chamber assessed whether the crimes conld be imputed to Milomir Staki¢ under the first categorjr
of joint crimvinal enterprise, after it. had rejected the Staki¢ Trial Chamber's reliance on the “co-
pe:rpétratorspip” mode of ]jability._?‘23 Pordevié’s argument in this regard is thercfore dismissed,

2B Bordevié Reply Brief, parz. 31.
%€ Pordevié Appeal Brief, para. 120 (emphasis in original).,
7 Marti¢ Appeal Judgement, parz. 181 (emphasis added).
M8 Martic Appeal Judgement, para. 181.
2 Martic Appeal Judgement, para. 181 (emphasis added).
Marti¢ Appeal Tudgemeni, paras 181-212,
Marti¢ Appesl Tudgement, paras 192, 200, 207.
Marti¢ Appeal Jodgement, para. 187. See also Marric Appeal Judgement, paras 189, 205, 210,
- Stakic Appeal Judgement, paras 59, 62-63, 79-85. See Marti Appeal Judgement, para. 169. © -

EREER
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70.  As to the a]leged inconsistency between the Martic and Limaj et al. Appeal iudgemcnts,
Pordevic misrepresents the Appeals Chamber’s conclusions in those cases. In the Limaj et al. case,
the Appeals Chamber did not reject the concept that non-members of the joint criminal enterprise
could be “1sed” to commit the crimes. Rather it acknowledged that whether the accused “could
incur systcmlc joint cnmmal enterprise liability for crimes commitied by non-members of the
enterprise” had not been argued at trial or.on appeal and held that it would be unfair to enter new
convicﬁons at that stage.”* Furthermore, in that case, the Trial Chamber did not enter a conviction
on the crimes committed by “outsiders” because it was nnable to identify the perpetrators or
establish that these cimes had been committed in furtherance of a common plan, and not because
the perbctrators were non-members of the joint criminal enterprise.” This reasoning is cénsistent
with the Trbunal’s jurisprudence that the essential requirement to ihlfute responsibility to a joint

criminal entmpriée member. for crimes, committed by non-members is that “the crime in question

fJorms part of the common criminal purpose”.m The Appeals Chamber sees no-contradiction

between its two judgements. Dordevi¢’s argument in this regard is therefore also dismissed.

71. Durdevié"s arguments in relation to the Krajifnik Appeal Judgement demonstrate his
misunderstanding of the findings in that case. The Appeals Chamber did not guash Moméilo
Krajisnik’s convictions as a result of the Trial Chamber having erred in setting out the law on joint
criminal enterprise. To the contrary, the Appeals Charuber found that the Trial Chamber correctly
set out the applicable law on the use of non-members of the joint criminal entcrpnse to commit the
crimes, in line with the Brdanin Appeal Judgernf:nt.227 It quashed several convicﬁons because ;[]13
Trial Chamber in that case erred in applying the law to the facts and failed to make rclevant
findings.”® Moreover, Pordevi€ ignores that the Appeals Chamber upheld other convictions when
it was satisfied that the Trial Chamber had made the necessary factual findings establishing a link
between the physical perpetrators and a joint crinminal enterprise member.”

‘4. Conclusion

72. In light of the foregoing, the Appcals Chamber finds that Pordevi¢ has not shown that
cogent reasons exist for the Appeals Chamber to depart from well-established jurisprudence

Limaj et al. Appeal Judgement, para. 120, The Limaj ef al. Appeal Jodgement refers to “omtsiders? of the detention
camp (Limaj et al. Appeal Judgement, para. 120).

See Limaj et al. Appeal Judgement, paras 115, 117.

Brdunin Appeal Judgement, para. 418 (emphasis in arigiral}.

Kraji¥nik Appeal ITndgement, paras 225-226, 235-236.

Erajisnik Appeal Jodgement, paras 237, 281, 284.

See Krajifnik Appeal Tudgamsnt, paras 237, ?56—25'7 255 261 264, 267, 270, 272 275,278, 282,
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permitting the physical perpefrators’ cnmcs to be attributed to members of a joint criminal
enterprise. ‘

E. Pordevié’s eighth ground of appeal: liability for speciﬁc intent crimes pursuant to the

third category of joint criminal enterprise

1. Arzumcﬁts of the parties

73.  Under his eighth ground of appeal, Dordevi¢ submits that the Trial Chamber erred in
conclnding that if, contrary to its_ﬁndings;-somc crimes had not been intended as part of the
common plan (JCE), they were a natural and foresecable consequence thereof (third category of
joint criminal enterprise). According to Pordevi¢, this alternative conclusion is erroneous
bécansc, as a matter of principle, no convictions for specific intent crimes can be entered on the
basis of the third category of joint cnmmal enterprise.” ! He also requests tﬁe.Appeals Chamber to
decline entering any new convictions, in the céntcxt of the Prosecution Appeal, for rape as a form
of pcrsecﬁﬁons solely on the basis of the third cate géry of joint criminal tanttarprise.""2
74.  Dordevié acknowledges that the case law of the Tribunal a]iows for the appHcability of the
. third category of joint criminal enterprise with respect to specific infent crimes.”* However, he
asserts that the Appeals Chamber should depart from this jurisprudence and clarify that “ICE TII
does not support convictions for specific intent crimes”. >* Rﬂfening to the Brdanin Appeal
Decision of 19 March 2004, Poxdevi¢ claims that the' Appeals Chamber should espouse Judge
Shahabuddeen’s approach sugpesting that a person cannot be convicted of a specific intent crime as
a principal perpetrator unless be possésses spéciﬁc intent ° Furthermore, Pordevi¢ refers to the
| Krstic Appeal Judgement in which, according to him, the Appeals Chamber “appears to have
approved [...] Judge Shahabuddeen’s approach by reversing: convictions for genocide pursnant to
JCE I and JCE It on the basi_s that General Krstié did not possess the necessary special intent for
genocide.”™® He also claims that the Appeals Chamber has never established that customary
international law allows for the application of the third category of joint criminal enterprise to

20 Pordevié Appeal Brief, para 147, refeming to Trial Judgement, para. 2158.

Bl pordevié Appeal Brief, para. 155; Dordevié Reply Brief, para. 43, See also Dordevié Appeal Brief, paras 150-154.

22 Pordevic Appeal Brief, paras 147, 155. The Appeals Chamber observes that the specific crime sppealed by the
Prosecution is the crime of persecutions through sexual assault (see Prosecution Appeal Brief, para 56).

233 Pordevié Appeal Brief, para. 148, refeming to Rwamakuba Appeal Decision on Joint Criminal Enterprisc of

" 22 October 2004, para. 9; Brdanin Appeal Decision of 19 March 2004, para. 7. : .

T Dordevié Appesl Bricf, para. 155. , - '

D5 Pordevié Appeal Brief, paras 149-150, citing Brdanin Appeal Decision of 19 March 2004, Dissenting [sic]
[Scparate] Opinion of Judge Shahabuddeen, para. 4. Sce also Dordevic Reply Brief, para. 43. :

_ 86 Pordevi€ Appeal Brief, para. 151, referring to Krstid Appeal Judgement, para. 134. -
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special intent crimes.”’ Finally, in support of his arguments, Dordevié cites the extrajudicial
writings ‘of Judge Cassese and a holding of the Appeals Chamber of the Special Tribunal for.
Lebanon (“STL”), which states that “the beiter approach under international law is not to allow

conwctlons under JCE for special intent crimes™, 2

75.  The Prosecution responds that Dordevic has failed to provide cogent reasons for the

- Appeals Chamber to dcpart ﬁ-'om'its jurisprudence allowing convictions for specific intent crimes
pursuant to the third category of joint criminal entﬁ:rpr'us,e.liabi—]ity.?jf9 The Prosecution further
submits that thchrstié Appeal Judgement relied upon by Pordevié does not address whether the
third category of joint criminal enterprise is applicable to specific intent crimes.?® Moreover, the

- Prosecution contends that the relevant parts of the Tadi¢ Appeal Judgement analysing cusfomary
international 1aw on the matier do not suggest that the third category of joint criminal enterprise is
incompatible with specific intent crimes.”*! Finally, the Prosecution submits that decisions from
other jurisdictions referred to by Pordevic are not binding on the Appeals Chamber.#?

76.  Dordevié repliés that the Krsti¢ Appeal Judgement is relevant because, according to him,
“the Appeals Chamber declined to enter or even consider a conviction under JCE I when it
quashed the conviction under JCE I >3 In his submission, this shows that the jurisprudence on the
matter “is not “well-settled”.”** Dordevié also claims that the Proé;acution failed to explain why the
Appeals Chamber should not give “careful consideration” to the STL Decision of 16 February
201124

%7 Pordevié Appeal Bref, para. 152, referring to Rwamakuba Appeal Decision on Joint Criminal Enterprise of

" - 22 October 2004, para. 9; Tadi¢ Appesl Tudgement, paras 205, 207-205.

¥ Pordevic Appeal Brief, paras 153-154, citing Antonio Cassese, “The Proper Limits of Individual Responsibility
under the Doctrioe of Joint Criminal Enterprise”, Journal of Iternational Criminal Justice, vol. 5 (2007), p. 121,
and referring to The Prosecutor v. Salim Jamil Ayyash et al., Case No. STL-11-01//AC/R176bis, Interlocutory
Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Pcrpstrauon, Cumelative Charging,
16 Febroary 2011 (“STL Decision of 16 February 2011"), para. 249,

¥ Prosecution Response Brief, para. 124.

% prosecution Response Brief, para. 125, referring to Krsti¢ Trial Jodgement, para. 633, Krstic Appeal Judgcmsnt,

134.

2t ﬁwuucm Response Bricf, para. 126. Raﬂm. according to the Prosecution, “the Appeals Chamber recalled that
what maiters is that the crime not cnvxsaged by the plan must be a predictable development and not merely an
incidental consequence of the mtsnded crime” (Prosecution Response Brief, para. 126, referring to Tadic Appeal
Jodgement, paras 218-220),

% Prosecution Response Bref, para. 127.

Bordevi€ Reply Brief, para. 42.

Prordevié Reply Brief, para. 42.

Pordevié Reply Brief, para. 43,

BEE

35 | | %
Case No.: IT-05-87/1-A - . . .. 27 January 2014 M



| A M- 1oTteIEIT T T — rmrsmnmaa gy Promeme e e M

2213

2. 7A11a1ysis ,
77.  The Appeals Chamber recalls that:

[a]s a2 mode of Hability, the third category of joint criminal enterprise is no different from other
forms of criminal liabifity wh:chdonotrcq;freproofofmtemmcommtammeonthcpa:tofan'
accused before criminal liability can attach.

Provided that the standard applicable to that head of liability, ie. “reasonably foreseeable and
natural consequences” i6 established, criminal liabilify can attach 1o an accused for any crime that
falls outmdc of an agre,ed upon joint criminal enterprise.”

In parﬁcula.r ‘the Appeals Chamber has hcld that an accused can be found cnmma]ly liable under
'the third category of joint criminal enterprise for specific intent crimes, prowded that the crimes

were reasonably foreseeable to the accused.”*

78.  For the reasons set out below, the Appeals Chamber finds that Dordevié has failed to

demonstrate the existence of any cogent reasons to depart from this jurisprudence.

79.  Inthe Brdanin Appeal Dccisién of 19 March 2004, Judge Shahabuddeen did not dissent but
expressed a separate opinion, stating that the third category of joint criminal enterprise “was not
excluded in the case of crimes rcquiﬁng proof of a specific intent”.**® In Judge Shahabuddeen’s
view, applying the third category of joint criminal enterprise “does not dispense with the need to
prove intent; what it does is tha it prowdes a mode of provmg intent in partlcular circumstances,

namely, by proof of foresight in those circumstances™. >

80. Dordevi¢’s argument is misleading with respect to the Krsti¢ Appeal Judgement. ! Tn
Krsti¢, the conviction for genocide was entered on the basis of the first category of joint cnmlnal
enterprise, which requires that all members of the joint criminal enterprise share the intent to-
commit the conceted crime.”” In that case, the Appeals Chamber found that the. Trial Chamber
erred in concluding that Radislav Krstié possessed the intent to commit genocide, and instead found

6 Brdanin Appeal Decision of 19 March 2004, para. 7.

%7 prdanin Appesl Decision of 19 March 2004, para. 9.

8 Cf. Brdanin Appeal Decision of 19 March 2004, para. 6 (where the Trial Chamber found that an accused can be
held Lable for the crime ‘of genocide mmder the third category of joint criminal enterprise). See also Stakid Appe.al

T udgcment, para 38.
3 Brdamin Appeal Decision of 19 March 2004, Separate Opinion of Judge Shahabuddeen, para. 8.
50 Brdanin Appeal Decision of 19 March-2004, Separate Opinion of Judge Shahabuddeen, para. 2. See also Brdanin

: Decision of 19 March 2004, Separate Opinion of Judge Shahabuddeen, paras 6-8. For 2 more detailed overview of
His position on the matter, see Krajiinik Appeal Judgement, Scparate Opimion of Judge Shahabuddeen, paras 29-52.

Bl Pordevié Appeal Brief, para. 151.

22 Rrstic Trial Jodgement, para. 644.
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him responsible for aiding and abetting genocide.” As regards the third category of joint criminal
enterprise, the Appeals Chamber upheld Radislay Krsti€'s convictions for inhumane acts and
pcrsecuﬁons, committed as natural and foreseeable consequences of a joint criminal enterprise to
forcibly remove the Bosnian Muslim civilians from Potogar.” In doing 50, the Appeals Chamber
~ clarified that “it was sufficient that [the occurrence of other crimes] was foreseeable to him and that
those other crimes did in fact occur”.™ Contrary to Pordevi€’s claims, the Krsti¢ Appeal
Judgement actoally conﬁ::med that convictions for spcﬁﬁc intent crimes can be entered under the
third category of joint cnmmal enterprise hablhty

8l.  With regard to Pordevic’'s argument that the Appea]s Chamber has never found that
costomary international law supports the third category of joint criminal enterprise lisbility for
special intent crimes, the Appeals Chamber notes that it has established that the third caté.gory of
joint criminal enterprise, as a mode of hablhty existed in customary international law prior to the
time penod covered by the Indictment.”” In addition, the Appeals Chamber has stated that joint
criminal enterprise applies to all crimes within the jurisdiction of the Tribunal, thereby including

2212

specific intent crimes.™® In light of this, in the Appeals Chamber’s view it is not required to

demonstrate that every possible combination between crime and mode of liability be explicity
allowed by, or have precedents in, customary international law. '

82. As regards‘ﬂlg Essen Lynching and Borkum Island cases, which Dordevié contends are not

supportive of the applicability of the third category of joint criminal enterpose to special intent

crimes,” the Appeals Chamber notes that they were relied upon in Tadic as being “illustrative™ of
the existence of the third category of joint crirninal enterprise as such, 260
not have been — discussed in the context of specific intent crimes. Therefore, these cases are

imelevant ‘to the present discussion. The Appeals Chamber is also not-convinced by Dordevic’s

B3 Krstic Appeal Judgement, paras' 133- 134 143-144. Judge Shahabuddeen cxpla.med that he msagrecd with the

and were not — and need .

majority of the Appeals Chamber and believed that the Trial Chamber correctly found that Krsti¢ possessed the -

requisitc intent for & conviction of genocide under the first category of joint criminal enterprise (Krsti¢ Appeal
Jndgement, Partial Dissenting Opinion of Judge Shahabuddeen, paras 2, 72, 95-96). Dordevi€ fails to substantiate
why the Appeals Chamber in the Krsti case needed to consider a possible conviction for genocide inder the third
category of joint criminel enterprise (sce Krsti¢ Appeal Judgement, fo. 234, specifying that in the context of that
appeal, the Appeals Chamiber was only dealing with aiding and abetting).

- Krsti¢ Appeal Tudpement, paras 149-151, p. 87; Krstic' Trial Judgement, patas 617-618.

Ersti¢ Appea! Judgement, paca. 150,

Krsti¢ Appeal Tndgement, paras 150-151, p. 87; Krsti¢ Trial Iudge:mcnt. paras 617-618.

See supra, para. 58.

Tadic Appeal Tudgement, paras 188-193; Rwamakuba Dec:lmon on Joint Criminal Entmpuse of 22 Octobar 2004,
paras 10, 17, referring to Tadid Appeal]udgent, paras 188, 190.

Pordevié Appeal Brief, para. 152. -

Tadi¢ Appeal Judgement, para. 205.

QEEEE
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claim that the Essen Eynching case “suggest{s] that [the third category of joint criminal enterprise]

cannot be used to convict an accused of a crime that involves a greater mens rea than the original .

plan” *! To the contrary, the Appeals Chamber observes that although the defendants” original plan

in Essen Lynching involved the ill-treatment of detainees, they were ultimately convicted of murder

becanse they foresaw and willingly took the risk that murder could occur.

83.  Finally, with respect to Pordevi¢’s reliance on the STL Decision of 16 February 2011, the

Appeals Chamber notes that this jurisprudence is not binding on the Tribunal ** The -Appeals
Chamber of the STL found it preferable not to allow convictions under the third category of joint

criminal enterprise for specific intent crimes, such as terrorism.** While Pordevié asserts that the -

STL Appeals Chamber held that “customary intornational law does not allow for convictions as a

principal perpetrator for specific intent crimes on the basis of a mens rea standard of foreseeability

and risk-taking”,?® the STL Appeals Chamber does not refer to customary international law when
discussing the issue.”®® The jurisprudence of this Tribunal not only allows for convictions under the
third r:,ategory‘ of joint criminal enterprise for speciﬁc infent crimes as a matter of principle, but
several acensed have actually been convicted of specific intent crimes pursuant to the third category
of joint criminal enterprise liability.”” These are precedents not to be lightly dismissed by the
Appeals Chamber simply because another tribunal has decided the matter differently. Similarly,
while the Tribunal may take into consideration scholarly writings and decisions of other courts and
tribunals in ascertaining the law, the Appeals Chamber observes that Dordevi€ fails to provide an
explanation as to. why the STL Decision of 16 February 2011 or independent ‘writing of Judge
Cassese jusﬁﬁcé a departure from past practice.

3. Conclusion

84.  Accordingly, the Appeals Chamber finds that Dordevi¢’s submissions do not provide cogent

reasons o disturb the well-established jurisprudence of the Tribunal with regard to liability for
specific intent crimes pursuant to the third category of joint criminal enterprise.

Dordevié Appeal Brief, para. 152
Essen Lynching case, pp 89-90. Sec also transcript of the' parties’ oral arguments in Trial of Erick Heyer and Six
Others, British Military Court for the Trial of War Criminals, Essen, 18%-19™ and 215-22™ December, 1945, Law
teports of trials of war eriminals, UNWCC, vol. I, pp 65-66. See supra, para. 49.
2B f. Celebici Appeal Judgement, para. 24.
" STL Decision of 16 February 2011, para. 249.

Pordevi€ Appesl Brief, para. 154,

STL Decision of 16 Pebrary 2011, paras 248-249,

B8
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Popovic et al. Trial Judgement, vol. 2, pares 1195, 1332, 1427, 1733-1735 (pending appeal).

i . . 38 ) ) A
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E.g. Krsti¢ Appeal Tudgement, para. 150; Marti¢ Appeal Judgement, paras.194-195, 202-204, 205. Sec also



F. Conclesion

85. In light of the foregoing, the Appeals Chamber dismisses Pordevi€’s second, sixth (in
_ parf),”®® and eighth grounds of appeal.

268 e of the submissions that Dordevié makes in the context of ground of appeal 6 (Le. that the Trial Chamber
misapplied existing standards with regard to the nse of physical perpetrators by JCE members) has been analysed
separately in Section VIII of the Judgement (see infra, paras 161-172).

"+
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IV. DORDEVIC’S FIRST GROUND OF APPEAL: ALLEGED ERRORS
WITH REGARD TO THE EXISTENCE OF THE JCE

A. Introduction

86.  The Trial Chamber concluded that the JCE was formed by mid-January 1999, if not
earlier.” The JCE existed with the purpose of changing the ethnic balance of Kosovo, in order to
ensure Serbian control over -the province, by waging a campaign of terror and violence agaiﬁst
Kosovo Albanians.”™ The Trial Chamber found that this campaign started in'1998, before the JCE
had come into existence by mid-Jannary 1999, and was implemented by forces of the FRY, in
particular forces of the VJ, or forces of the Republic pf Serbia, in particular forces of the MUP, or a
combination of these forces (“Serbizm forces™ against Kosovo Albanians, from 1998 and
cdnﬁnuing throughout the war.”! It ‘also found that the scale, nafure, and structure of the
“coordinated forces which implemented it” demonstrated the existence of a “leadership reachiﬁg
across the political, military and police arms of govcmmﬁnts of the FRY and Serbia who were
directing and coordinating the events on the groupd”.272
87. Tn reaching its conclusion on the existence of the JCE, the Trial Chamber identified and
analysed the following seven factors as evidence of the comimon plan: (i) demographic indications;
(i) the build vp and use of Serbian forces and the arming of the non-Kosovo Albanian civilian
population in-violation of the October Agreements and ongoing peace talks in early 1999; .(iji) the

pattern of crimes; (iv) the coordinated use of the MUP and VJ; (v) the disproportionate use of force |

*®  Trial Judgement, para. 2134, infra, paras 121123, :
20 Tria] Judgement, paras 2007, 2128, 2130-2131. The Indictment alleges that the purpose of the JCE “was, inter aha,
the modification of the ethnic balance in Eosovo in order to ensure continued Serbian control over the province.

This purpose was to be achieved by criminal means consisting of a widespread or systematic a campaign of terror

and violence that included deportations, murders, forcible ransfers and pcrsecuhons directed at the Kosové
Albanian population during the Indictment period”™ ([ndictment, parz. 19).

#M Trial Judgement, paras 2130, 2134. The Trial Chamber defined Serbian forces as forces of the Federal Republic of
Yugoslavia (“"FRY™), in particular forces of the Yugoslav Army (“VI'); or forces of the Republic of Serbis, in
particnlar forces of the MUP, or a combination of these forces (Trial Judgement, para. 6). The Appeals Chamber
will operate the same definition in the current Judgement.

2 Trial Judgement, para. 2130. See also Trial Judgement, paras 2126—2128 The Tnal Chambf:r identified the

’ following members of the JCE:

[iln regard to the political component [...] Slobadan MiloSevic, President of the FRY Nikola
Sainovic, Deputy Prime Minister of the FRY responsible for Kosovo [...]. In respect to the MUP
membership [...] Vlajko Stojiljkovié, Minister of Interior, the Accused Viastimir Pordevié, Chief
of the RTB, Radomir Markovi¢, Chief of the [State Security Department of the MUP (“RDB™),
Sreten Lukié, head of the MUP Stzff for Kosove, Obrad Stevanovid, chief of the RIB Police
Administration and Dragan I, chief of the RIB Crime Police Admimisiration [...]. With regard to

. the VI component [...] Dragoljub Ojdanié, Chief of the VJ General Staff/Supreme Command
Staff, Nebojsa Pavkovi¢, Commander of the V7 3" Army and Vladimir Lazarevié, Commander of
the Priftina Corps [.,.]. (Trisl Indgement, para. 2127).

oo 4
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in “apti-terrorist” actions; (vi)the systemafic collection of Kosovo Albanian identification

documents and vehicle licence plates; and (vii) efforts to conceal the crimes against Kosovo
Albanian civitians* |

88. Dordcwc submits that the Trial Chamber erred thn “assessmg the infentions of alleged
JCE members” and hence the mere existence of the TCE, as well as “when concludmg that there
existed a widespread and systematic attack directed against the civilian population”.*™* Specifically,
Dordevi¢ claims that the Trial Chamber failed to assess t:ou;ectly the following factors, iﬁdividually
and cumnlatively: (i) the breach of ‘the October Agrecments;275 (ii) the namre of the Kosovo
Liberation Army (“KLA™) threat; and (iii) the pature of the NATO threat.” As a result, the Trial
Chamber, accordiﬁg to Dordevic, failed fo assess the situation in its proper context and arrived at -

the wrong ultimate conclumon that the entire Kosovo Albanian population was regardcd by the JCE

members as the enemy. >

89.  The Appeals Chamber will consider whether the Trial Chamber erred in considering these
factors separately and cunmlatively.

B. Breach of the October Agreements

- , 1. Arguments of the parties

90. .Eordevic’ submits that the Tﬁal Chamber ermred in. characterising the FRY’s acﬁons as
breéches of the October Agreements and, therefore, indicative of the existence of the JCE.*"®
Pordevi¢ argues that the FRY should not have been considered bound by the October Agreements
~ because the KLA did not respect them and the Kosovo Verification Mission ("KVM”) failed to

énsure that the KLLA respected them.”™ According to him, these agreements provided that the FRY

2 Trisl Fudgement, para. 2008..

M Bordevid Appeal Brief, para. 6. See also Dordevié Appeal Brief, paras &, 17.

5 Pordevié Appeal Brief, para. 6. The Trial Chambéer defined the term “October Agreements” as including:
(i) a document entifled “Understanding Between [Kosovo Diplomatic Observer Mission] #nd Ministry of Interior

_ of the Republic of Serbia”, signed by Shaun Bymnes, for the intemational delegation and by Pardevié, for the

Serbian side; and (if) 2 docmncnt entitled “Record of Mseting in Belgrade, 25 October 1998” signed for the FRY
anthorifies by Nikola Sainovié (“Sainovi€”), Deputy Prime Minister of the FRY, for the Republic of Serbia by
Pordevié, Chief of the RIB of the MUP, and for the North Atlantic Treaty Organisation (“NATO™) by Genersl
Klaus Naumann and General Wesley Clark (Trial JTudgement, paras 360-363).

78 Pordevié Appeal Brief, para. 6; Appeal Hearing, 13 May 2013, AT. 171-172.

7 Pordevié Appeal Brief, para. 8, referring to Trial Fudgement, para. 2018.

%% Pordevi¢ Appeal Brief, para. 10, refeming to, inter alia, Trial .Tudgemenr, Section XILB.2(1i). See also Pordevid

Reply Brief, para. 7.
- ™ DPordevié Appeal Brief, para. 9.

T 41
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had the right to respond to KLA actions™ Morcover, Dordevié claims that the October
 Agreements were “dead in the water”.**" He adds-that the Trial Chamber in the Milutinovic ef al.
case was presented with more relevant evidence and recognised that the negotiations of the October
' Agrecments had been biased against the FRY 22

91._ The Prosecution responds that the Trial Chamber properly considered the violations of the
Dctober Agreements as evidence of the existence of 2 common criminal plan.*** Tt further subml‘rs
that contrary to, Dordevié’s arguments, the Milutinovic et al. Trial Judgement contzins similar

reasoning and reaches the same conclusion in this regard.?**
2. Analysis

.92, The Appeals Chamber finds that Pordevi¢ misunderstands the Trial Charnber’s reliance on
the FRY breach of the October Agreements. The Trial Chamber did not find that the violation of the
October Agreements per se was an indicator that the JCE existed.?® Rather, it considered the
attinde of several JCE members towards the October Agreements in the context of the totality of
the t-:viciham':e,-236 and concluded thiat: '

evidence of the build-up anduscofV]‘mdMUP and associated forces and the arming ofthe nom-
Albanian civilian population in Kosovo from early 1999 in violation of the Oclober Agreemenis
and contrary to stated intentions to pursus a political solution iv the Kosovo problem, together
with the series of mestings from the end of October 1998 involving senior polifical, military and
MUP leaders: at which plans v thwart the proper monitoring by the KVM of VI and MUP

activitics in Kosovo were discussed, indicates that 4 common plan had formed among senior
Serbian and FRY political, thtary and police leaders.™

93. The Appf:als Chamber is therefore of the view that whether the infernational negotiations
were not entirely even-handed is immaterial in light of the Trial Chamber’s finding that a common
plan amongsf senior FRY political, military, and police leaders had formed, based on evidence of,
inter alia, the build up of Serbian forces in Kosovo, the amming of the non-Albanian civilian

population of Kosovo, and meetings at which plans to thwart the proper implementation of the

Dordevié Appeal Brief, para. 9, referring to Exhibit P37, Article IIL T
Dordevié Appeal Brief, para. 10. See also Appeal Hearing, 13 May 2013, AT. 168-169, where Dordevic argues that
“4y hark back™ to events surrounding the October Agreements of 1998 led the Trizl Chamber to overreach and
overstate his role in the JCE. The Tral Chamber's reliance on events from 1998 to assess his partipation in the JCE
will be discussed under Pordevid’s ground of appeal 9{C) (see infra, paras 292-299),
22 Bordevic Appeal Brief, para. 10, roferring to Mikutinovic et al. Trial Tudgement, vol. 1, para. 410,
Prosecution Response Brief, para. 15, referring to Trial Jndgement, paras 2008, 2026.
Proseciition Response Bricf, para. 18, citing Milutinovic et al. Trial Judgement, vol. 1, para. 410, vol. 3, para. 76.
The Appeals Chamber recalls that the Trial Chamber based its conclusion on the existence of the JCE on seven
indicators (see supra, para. 87. See also infra, para. 183).
M6 Trial Judgement, paras 2012-2014.

2

w7 _Trfal Judgement, para. 2026.
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October Agreements were discussed.”®® Furthermore, whether or not the. FRY was bound by the
October Agreements or had the “right to respond to KLA action™ does not undermine the Trial
Chamber’s conclusion that the attacks were carried out against the civilian population n** or that the
Serbian forces used disproportionate force during purporied anti-terrorist operations,”® The
Appeals Chamber therefore finds that Pordevi¢ has failed to show that the Trial Chamber

committed an error.

C. Nature of the KIA threat

1. Arguments of the parties

' 94.  Dordevi6 argues that the Trial Chamber erred in its assessment of the size and nature of the

KLA.*" First, he submits that the Trial Chamber erred in concluding that the VJ and the MUP
outnumbered the KILA by more than seven to one.”” In particular, he claims that the Trial Chamber
-m:raci in relying on the evidence of Witness Richard Ciaglinski (“Witness Ciaglinski™), who
indicated that there were 10,000 KLA soldiers, rather than the evidence of Witness Bistim Zypari
(“Witness Zypari™), who estimated that the KILA had 17 000-18,000 soldiers.”” Pordevi¢ argues
that the Tdal Chamber erred in: (i) failing to consider Witness Ciaglinski’s evidence that it was
“almost impossible” to estimate the numbers of KLA soldiers; (ii) concluding that Witness Zypari
may have had an interest in presenting a higher number of soldiers; and (jii) ignoring the evidence
of other international observers who stated that the KI.A membership was potentially unlimited ***

05. Second, Pordevicé argucs that the Trial Chamber erred in faﬂmg to taks inte account the
KILA’s tactics when considering the FRY’s actions. 5 1n particular, he cla.lms that when reaching
its ultimate findings on the disproportionate use of force, the Trial Chamber erred in failing to
consider: (i) the weaponry the KLA posscss'.ec'l;m6 (i) that the KIL.A was “opporfunistic -
proclaimfng to be farmers by day but actually being KI.A by night”, thus making it impossible for

288 See Trial Iudgcmem, paras 2013-2014.

2 See Blafkic Appedl Judgement, para. 109, The Appeals Chamber recalls that is setfled in the jurisprudence of the
“Tribunal that “whether an attack was ordered as pre-emptive, defensive or offensive is from a legal point of view
jrrelevant [...]. The issue at hand is whether the way the military action was carried out was criminal or nol.”
(Marti¢ Appeal Judgement, para. 268 citing Kordic and Cerkez Appeal Judgement, para:812)’ See Tral
Jodgement, para. 2016.

M See Trial Judgement, paras 2052-2059. See supra, para. 87; infra, peras 102, 106-109, 184,

®! Dordevié Appeal Brisf, para. 11.

2 Pardevié Appeal Brief, para. 12, referring to Trial Fodgement, para. 2061.

23 Pordevié Appeal Brief, paras 11-12, referring to Trial Judgement, para. 1540, Exhibit P833, p. 3336.

24 Pordevi¢ Appesl Brief, para. 12, referting to Trial Tudgement, para. 1540. See also Dordevic Reply Bricf, para. 8.

25 Pordevié¢ Appeal Brief, para. 13.
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the FRY forces to dlstmgmsh between civilians and combaiants (iii) the evidence of Witness

Karol John Drewienkiewicz that the KLA declared that 1959 would be the year of mdependcncc of -
“Kosovo and became more opportunistic during and after the Rambouiliet discussions in February

1999;%*® and (iv) the ewdcnce of Witness Joseph Maisonneuve that by 23 January 1999 thc KLA

had completed plans for a more general resumption-of hostilities and that in March 1999, 1t would
return to full-scale violence. 25 Pordevi¢ contends that the -Trial Chamber repeatcdly and
erroneously drew the inference that the thtary action by FRY forces was dlspropomonate o the

threat faced 3%

96.  The Prosecution argues that the Trial Chamber was réasonable in its assessment of the
KLA's size and tactics.”' In any event, the Prosecuhon contends that even if Dordevié's arguments

regardmg the KLA threat were accepted, they do not undm-mme the Toal Chamber s ultimate
conclusion that the Serbian forces’ operations were d1spr0port10natc and went beyond counter-

terrori Sm. 302

2. Analysis

97.  In relation to the size of the KLA, the Trial Chamber expressly considered aﬁd rejected
Witness Zyrapi’s evidence that the KLA mambered 17,000-18,000 fighters, after having assesscd
the credibility of the witness.’™ The Appeals Chamber finds that Pordevi€ merely repeats
arguments that were unsuccessful at trial,*® and has failed to show that the Trial Chamber erred in
preferring the evidence of Witness Ciaglinski to that of Witness Zyrapi.”®® The Appeals Chamber

therefore finds that Pordevié has not shown that the Trial Charnber erred in its estimation of the’

number of KLA fighters. In any event, the Appeals Chamber notes that the Trial Chamber found
that the Serbian forces in Kosovo numbered between 14,571 and 15,779 MUP personnel and
61,892 V] personm:l.:{.’6 It therefore considers that even if the Appeals Chamber were to find that
the Trial Chamber erred in rejecting evidence that the KLA numbered 17,000-18,000 fighters, this

™ Dordevi€ Appeal Bricf, para, 13, referring to Trial Judgement, para. 1567. Pordevi€ refers to anti-tank weapons,
heavy machine guns, rocket propelled grenades, Zoljas, 82 and 120 millimetre mortars, and other heavy weapous,

¥ Dordevic Appeal Brief, para. 13, referring to Karol Joho Dremenhemcz, 22 Fun 2009, T. 6378, Exhibit P997,
p- 7T878.

28 Pordevié Appoal Brief, para. 14, referting to Exbibit P996, paras 114,189,

»  Bordevid Appeal Brief, para. 15, referring to Exhibits P873, p. 3, P853, pp 11044, 11119-11121, 11126,

M0 Appeal Hearing, 13 May 2013, AT. 171

3 Prosecution Response Bricf, paras 19-27.

32 prosecution Response Brief, paras 23, 27, referring to Trial Iudgemant. pares 2052-2053, 2055, 2061, 2069.

% Trial Judgement, para. 1539-1540, 2052.

¥ Trjal Judgement, paras 2052, 2055, 2065. Sec supra, pare. 20. See also infra, para. 522

** Trial Judgement, paras 1539-1540, 2052, 2058.

3 Tral Judgement, para. 2060,
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would have no impact on the Trial Chamber’s conclusion that the Serbian forces heavily
outnumbered the KI.A and that these figures were a “further indication” that the purpose of the
Serbian forces OPC—IaU.ODS went beyond counter- terronsmBm It would also not invalidate the Trial
Chamber’s finding that the use of force by the Serbian forces was disproportionate.™®® The Appeals
Chamber notes that in reachmg this conclusion on the proportionality of the attacks, the Tral
Chamber did not rely on its finding that the Serbian forces outnumbered the KLA. It considered s
" evidence togcthsr with extensive evidence on the pattem of excesswc ‘use of force against the
Kosovo Albanian population by Serbian forces. ™

98.  Furthermore, comrary to Pordevic’s pontcnl:iqn, the Trial Chamber took info account the
KLA’s tactics on the ground in Kosovo and the weapons it had at its d.isposa-l.sm Particularly, it
eipressly accepted that at times the Serbian forces may have been confronted with individuals
whom they suspected were KLA members, even if they were wearing civilian clothing!!
Moreover, the Trial Chamber was aware of the amtude of the KILA prior, during, and after the .
Rambouillet pe'goﬁaﬁons.m However, it was satisfied that the vast majority of the crimes
committed in Kosovo in 1999, oulam:red in sitnations in which there was litde or no KIA activity. It
therefore concluded that the use of force by the Serbian forces was “patently disproportionate”. 313
Pordevié repeats arguments that were. unsuccessful at trial ™ and has failed to show that no

reasonable trier of fact could have rcachcd the same conclusion.

99.  Finally, the Appeals Chamber finds that the attitude of the KLA during international
negotiations and its staternents and doclaxahons have no bearing on the Trial Chamber’s assessment
on the d1sproport10nate use of force by Serbian forces.”’® While the Trial Chamber did not refer
specifically to the evidence cited by Pordevié, it explicitly considered the aftitude of the KLA. prior,
during and after the Rambouillet 115:gmizition—s.31'5 As described above, the Trial Chamber considered
the KLA’s tactics on the ground,-as well as the fact that in 1999 the extent and degree bf the KILA’s

37 Trial Jodgement, para. 2061.

3% Trial Judgement, paras 2065-2069.

* Trial Judgement, paras 2062-2069, 2083-2085.
*® Trial Judgement, paras 1564-1570, 2065.

M Trial Judgement, para. 2065.

2 See Trial Tudgement, paras 432-433.

*2 Tral Jodgement, para. 2065.

34 Trisl ndgement, paras 2054-2055, 2064-2065. See supra, para. 20, See also infra, para. 522.
B See infra, paras 106-110.

18 Ses Trial Judgemenr., paras 432-433,
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territorial control in Kosovo was less sigmificant than in 1998.%" Pordevi¢'s argument in this regard

is therefare dismissed.

D. The Nature of the NATQ threat

1. Arguments of the parties

100. Pordevi¢ argnes that, when considering the proportionality of the FRY’s actions, the Trial
Chamber erred in failing to take into account: (i) the NATO bombing, which resulted in the Killing
of at least 500 civilians;*'® and (ii) the evidence establishing that “NATO had decided to support the
KLA and ‘regime change’ in Serbia and that the KA was a tool to make this happen”.*

101. The Prosecution asserts that thc Trial Chamber properly assessed and considered the NATO
intervention, and that its findings regarding the use of the MUP and VT for the implementation of
the common criminal plan remain unaffected by Dordevic’s zlrgun:me]:([s.'m

2. Analysis

102 The Appeals Chamber finds that Dordevic has failed to demonstrate that the Trial Chamiber

erred in ﬁndmg that the usc of force by Serbian forccs was dlspropomonatc n the context of an

attack directed against the Kosovo Albanian population, Pordevi¢ has failed to explain how |

shcl]mg, lootJng, and/or buming of villages, constitute proportlonal use of force. against the

KLA/NATO when there was little to no KLA activity in those villages and when the killing of

Kosovo Albaman mdwlduals who were unarmed, in detenfion, or otherwr.se not takmg palt in
host[]mcs

E. Combined effect of'Bnrdevié’s challenges .

1. Arga@gnts of the 'parﬁcs'

103. Dordevic insists that had the Trial Chamber properly cons1df,1'ed all of the factors addressed
above, it would have found that the FRY plans and operauons were proporticnate and legmmalse

7 S supra, paras 97-98; Trial Judgement, para. 2059.

% DPordevié Appeal Brief, para. 16, referring to 'the ICTY Final Rspun 1o the Prosecutor by the Commities.
Established to Review the NATO Bombing Campmgn Against the Fedcral Republic of Yugoslavia, para. 54. See
also Pordevié Appeal Brief, para. 18.

*® Pordevié Appeal Brief, para. 16, referring to Exlﬁbu;s P1335, pp 3-10, P1402 p. 9866, D170, D545, D549, D750,
para. 21, D767, See also Pordevic Reply Bricf, para. 9.

20 Prosecotion Response Brief, paras 28-29, referting to Trial Fudgement, paras 2017, 2020.

1 Trial Judgement, paras 2027-2035, 2055, 2065. See supra, para. 98; infra, para. 524.

. v
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responses to the KLA and NATO threats, rather than indications of the existence of both a joint
criminal enterprise and a widespread and systematic attack against civilians.” Pordevi¢ argues that

in the absence of proper consideration of the context and the threats faced by the FRY, the .

conclusion that the civitian population was its primary target is unsustainable.’” In addition,
Dordevic submits that the Trial Chamber erred in concluding that the JCE existed on the basis of
the mere fact that crimes had been committed ™ Fle admits that the “[njecessary action” by the
FRY forces was “ax;companied by crimes against civilians” but claims that “it does not necessarily
follow that the léadership’s ﬁurpose was criminal” *?*

104. The Prosecution suggests that this ground of appeal be summarily dismissed and that, in any
> event, Pordevi¢ fails to demonstrate that no reasonable trier of fact could conclude that the use of

force by the Serbian forces was disproportionatc.szﬁ According to the Prosecution, Pordevi¢

cominon criminal plan, such as: (i) the demographic indications; (ii) the pattern of crimes; (iii) the

disregards the relevant factors that the Trial Chamber considered as esfablishing the existence of a ‘

coordinated use of the MUP and V7 in the commission of the crimes; (iv) the widespread collection

of idcnﬁﬁéaﬁon documents; and (v)the concealment of the crimes against Kosovo Albanian
civiliz 5.327

105. Dordevié replies that the Trial Judgement merely mentions NATO and KL.A actions when
dlscusmng the eommon plan but does not place those actions in their proper context as combined
threats to the “sovcrelgn integrity of the FRY". 328 Consequently, according to Dordevié, the Trial
Chamber improperly “assess[ed] the intentions of JCE members in a vacuum®”.*® Tn Dordevié’s

view, the FRY actions were pl:oportlonate to the threat, so the conclusion that they were dmactcd ‘

agamst civﬂlans cannot be scﬁmcl %0

2. Analysis

106. The Appeals Chamber finds that the core of Pordevié’s challenge under this ground of
appeal relates to the Trial Chamber’s findings on the disproportionate use of force by the FRY in

2 Pordevié Appeal Brief, para. 17, referring to Trial Tadgement, paras 2020-2026.

*2 Pardevic Appesl Brief, para. 18, referring to Trial Judgement, paras 1599-1600.

* " Dordevié Reply Brief, pare. 3.

5 Pordevid Reply Brief, para, 5(2). See also Dordevié Reply Brief, para, 5(3). -
35 Prosecution Response Brief, paras 9-10, 12-13, 30-31. '

27 prosecntion Response Brief, para. 11.

8 Pardevic Reply Brief, para. 1, referring to Trial Judgement, para. 2020,

*  Pordevi€ Reply Brisf, pare. 2 (emphasis omitted).

*® Pordevié Reply Brief, para. 6.
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anti-terrorist” actions.”*! The Appeals Chamber notes that this is only onc of the seven factors
 relied upon by the Trial Chamber to conclnde that the JCE existed 3

107. Inreaching ﬂmse findings, the Trial Chamber exphmﬂy conmdered the issues that DOIdBVl(f
rcltcral:es on appeal, mcludmg his argument that the FRY’s actions were a legitimate anti-terrorist
campmgn in defence of the country rather than a common criminal plan * However, 1t concluded
that while certain operations of the Serbian forces “may have been conducted under thc guise of
anfi-terrorist operations, and that may have been among the objectives, it [was] starkly clear from
the evidence that these operations were not limited to ‘members of the KLA” but targeted the
Kosovo Albanian civilians.?** In this regard, the Trial Chamber found that: -

the opcrations tof the Serbian forces] wc:lr: typically aimed at terrorising the Kos;wo Albanian

civilian population in cifies, towns and villages. This was achieved by & variety of means. '

Populated areas were shelled by Serbian forces using heavy weapons. [...] The effect of the

actions of Scrbian forces to terrorise Kosovo Albanians was so grave that many fled from their
. homes, villages or towns to escape from Scﬂmn forces without actoally being ordered 1o do so.

[...]

The deportations, murders, forcible transfars and persecutions were typical features of the
campzign of terror and violence. [... The} scale and nature and the structare of the coordinated
forces which implemented it demonstrates, in the finding of the Chamber, the existencé of 2
leadership reaching across the political, military and police arms of governments of the FRY and
Serbia who were directing and coordinating the events on the med. The existerice of the
common plan as allegedmthc ‘Indictment is therefore ¢stablished. ™ .

108. Beyond disagreeing with these findings, Pordevi¢ advances no substantial argument as to
how the Trial Chamber erred. His submissions are therefore dismissed.

109.  In particular, Bordevi€’s arguments in relation to the context of the conflict and the threats
faced by the FRY™ have no bearing on the Trial Chamber’s finding that it was the nafure, or
pattern, of the crimes committed by the Scfbian forces that clearly demoﬁstrated that the Kosovo
Albanian population Was the primary target thereof **’ Contrary to Pordevic’'s suggestion, the Trial
Chamber inferred the existence of the JCE from, inter alia, _the way in which the crimes were
' committed rather than from the mere fact that such crimes occurred.”® Tt found that Serbian forces
“mplemented a campaign of terror and extreme violence in Kosovo directed against Kosovo
Albanian people” and that the scale, structure, and nature of their coordinated actions demonstrated

#! Trial Judgement, paras 2052-2069.
™ See supra, para. 87.

*2  Trial Judgement, para, 2002,

3% Trial Fodgement, para. 2129, X
5 Trial Judgement, paras 2129-2130.
*6  See supra, paras 90, 94-95, 100.
37 Trial Judgement, paras 2128-2129.

. o
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the existence of a leadership in FRY and Serbia directing and coordinating the events on the
. ground.™ Dordevi¢ has failed to demonstrate that this inference was unreasonable. Consequently,
even if the Appeals Chamber were to accept, arguendo, all of Pordevi€’s assertions with respect to
the context of the cm:tﬂict,?"m this cannot exonerate the members of the JCE from their responsibﬂity
for the crimes planned and committed against the Albanian population of Kosovo. Prordevié has not
shown that his suggested alternative inference — that such a campaign involved the proportionate
use of force in response to KLA/NATO action — was unrcaébnablf excluded by the Trial Chamber.
"He has thercforc failed to show that no rcasonable trier of fact could have reached the same
conclusion as the Trial Charber.

110. Inlightof the foregoing, the Appeals Chamber dismisses Pordevié’s first ground of appeal.

38 See Trial .Tudgemcnt, paras 2027-2035, 2132-2135, 2137 2140.

% Trial Judgement, para. 2130. '

M0 Namely, that the FRY should not bave been considered bound by the Ottober Agreements that the KLA may have
used terrorist tactics, and that NATO actions may have resnlted in civilian losses (see supra, parag 90, 95, 100).

45 - o
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V. DORDEVIC’S THIRD GROUND OF APPEAL: ALLEGED ERRORS
CONCERNING THE NATURE, COMMENCEMENT, DURATION, AND o
MEMBERS OF THE JCE

111.  As recalled ealier, the Tral Chamber found that a joint criminal enperpdse existed to
change the ethnic balance of Kosovo to enmsure Serb control over the province by waging a
campaign of terror and violence against the Kosovo Albanian poﬁulation, which included
deportations, forcible Lran'slfe,rs, murders, and destruction of culturally significant property.341 It .
further found that the JCE members included Slobodan MiloSevic, President of the FRY, Nikola
Sainovié, Deputy Prime Minister of the FRY responsible for Kosovo, Vlajko Stojiljkovié, Minister
of Interior, Vlastimir Dordevi, Head of the RJB, Radomir Markovi¢ (“Markovi¢™), Head of the
RDB, Srefen Lukié (Lukic”), Head of the MUP Staff for Kosovo, Obrad Sievanovié
(“Stcvanowc” "), Chief of the RIB Police Administration, Dragan Ili¢, Chisf of the RIB Crime Police
Administration, Dragol_]ub Ojdanié (“Ojdanic™), Chief of the VJ General Staff/Supreme Command :
Staff, Nebojsa Pavkovi¢ (“Pavkovic™), Commander of the VI 3 Army, and Vladimir Lazarevic !
(“Lazarevi€*), Commander of the Pristina Corps.*** The Trial Chamber also found that the JCE had i
been formed by mid-January 1999 and may have already existed in October 1998.>*

A. Introduction ' E ' !

112, Under his third ground of appeal, Dordevi¢ argues that the Trial Chamber’s ﬁndmgs are
impermissibly vague in relation to: (ij the nature of the common plan underlying the JCE: (ii) the
points in time at which it existed; and (iii) its consﬁtueﬁt members.>** The Prosecution responds that
. Dordevi€’s arguments ignore and misrepresent the relevant findings of the Trial Chamber and '
should therefore be summanly dismissed.**® The Appcals Chamber will address Dordevic’s

arguments in tarn.

Trial Judgement, para. 2007. See also supra, para. B6.

- Trial Judgement, para. 2127.

3 Trial Judgement, para. 2134

** Pordevié Appeal Brief, paras 78, 83, 88. . . :
2 > Prosecution Response Bxef, para. 67. - . - P

50 ' P
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B. Nature of the common plan
1. Arguments of the parfies

113. DPordevié claims that the Trial Chamber’s findings characterising the common purpose of
the JCE are inc_mnsi.v,tan];346 In particular, he takes issue-with the following conclusions of the Trial
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Chamber: (1) the'pu;pose‘of the JCE was to alter the ethnic balance of Kosovo so as to ensure

continued Serbian control over the province; (i) the purpose of the JCE was to regain control over
the territory of Kosovo; and (jii) the objectives of the JCE evolved throughout the conflict from
revenge to retaliation to destroying the KLA.** Pordevi¢ submits that the latter finding is “too
loose a peg on which to hang criminal respon51b111ty’ especmlly in light of the Appeals Chamber s
finding in the Kra]wnik case that cvolutxon of a2 common purpose must be agreed upon by the
members of the joint criminal cnterpnsc.m

114. The Prosecution argues that the Trial Chamber adequately determined the common purpése
and that all the crimes for which Dordevi¢ was convicted fell within the object of the JCE to modlfy

the ethnic balance in Kosovo.*” It further contends that “continuing and regaining control [over

Kosovo] were indistinguishable aspects of the same plan to ensure the long-tcrm objective to assure

Serbian rule in Kosovo”.>* Finally, the Prosecution submits that, contrary to Dordevic's argument,
the Trial Chamber did not find that the common plan evolved to include additional crimes, but
rather noted that “additional reasons 10 act — such as revenge and retaliation — evolved during the
implementation of the plan”.**! This, accordmg to the Prosecution, is immaterial to the nature of the

cominon plan. 352

115. Pordevic¢ replies that the Prosecution’s suggestion that the Trial Chamber found that mere

“reasops to act”, rather than the objectives of the JCE, hayc evolved, makes no sense as these “are |

¥ Pordevi¢ Appeal Bricf, para. 84. See also Appeal Hearing, 13 May 2013, T. 61 (subm.ttting that the Trial
Chamber’s findings on Pordevic’s role and infent undergo a “metamorphoms whereby ¢ ea:hcr discussions on the
evidence are simmarised incorrectly and then nsed to support sweeping onnclumuns .

! Pordevié Appeal Brief, paras 84-85.

' Pordevié Appeal Brief, para 85 referring io Kraji¥mk Appeal Jodgement, para. 163. See” Tna] Fodgement,

- para. 2007,

3 Pprosecntion Response Brief, para. 68.

30 Prosecution Responss Brief, para. 69.

1 Prosecution Response Brief, para. 70.

! Prosecution Response Brief, para. 70,

‘ 51
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explicitly different pufposes whereas the pui‘pdsa maust be common™.**® He insists that the relevant
findings of the Tral Charober are impermissibly vague.>** ' )

2. Analysis

116. In considering whether a joint criminal enterprise existed, the Trial Chamber noted that the
overall purpose of the alleged JCE - pamely, the demographic modification of Kosovo to ensure
continued Serbian control ovér the province — was not in itself a crime provided for in the
Statute.*> It further articulated that “only if, and once, this purpose amounted to or involved the

commission of a Statute crime {...] a JCE would exist”. 336

117. The Trial Chamber further found that the evidence:

reveals 2 number of characteristics aboui the way that crimes were committed 2gainst Kosovo
Albanians that, in the Chamber’'s view, are persuasive evidence of a common plan by the
leadership of the FRY and Serbia, incloding politicians, military figures, and the police leadership
(as identified in more detail below) to modify the ethnic balance in Kosoyo by waging a campaign
of terror against the Kosovo Albanian civiliin popalation. This plan included deportations,
forcible transfers, murders and the destruction of culturally significant property. The evidence = -
related to the way. the crimes were committed against the Kosove Albanian civilian- population
also establishes that other objectives of the common plan evolved, especially troughout the armed
- conflict that. commenced on 24 March 1999, i.ncluding tevenge for the killing of MUP and VI
members, retaliation for the NATO bombing campaign, and fighting and dcsll‘o;;mg the KILA once
“and for all, incloding through the use of execntions and disproportionate force.?
118. The Appeals Chamber notes that the Trial Chamber first set out that while the overall
purpose of the JCE was alleged to be the demographic modification of Kosovo to ensure continued
Serbian control over the province, it had fo establish that such common purpose involved or
amounted to a crime under the Statute.>*® It was in the context of establishing this element that the
Trial Chamber tumned to the political context and noted that the Serbian leadership, as the result of
escalated separatist tendencies and-tensions, wanted to Tegain control over Kosovo by means of
altering the demographic balance of the province, thus pressuring the Albanian population to move

35
out of Kosovo.™

119. On this bams and havmg considered thc ewdcncc adduced in the case, the Trial Chamber
concluded that thc common criminal purpose of the JCE was “to modify the ethnic balance in

3 Pordevic Reply Brief, pera. 19.
B+ Pordevié Reply Brief, para_ 18.
35 Tral Jodgement, para. 2003,

" ®5  Trial Judgement, para. 2003.

Trial Judgement, para. 2007.
38 Trial lndgement, para. 2003.
3% Trial Judgement, para. 2005.
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Kosovo by waging a campaign of terror against the Kosovo Albanian civilian population [including
through], deportations, forcible transfers, murders and the destruction of culturally significant
property”.>® There is consequently no contradiction in the Tﬁal'Chambér’s reference to ensuring
continued control over Kesovo or regaining such control becauée these terms were used in different
contexts. iurpoﬂanﬂy, these rather descriptive terms are virtually irrelevant to the Trial Chamber’s
nltimate finding regarding the common criminal purpose of the JCE, which only refers to modifying
* the ethnic balance through criminal means and not controlling the province.*!

'120. Regarding thie evolution of the common plan, the Trial Chamber held that “other objectives
of the .common plan evolved [and_lﬁter dlso inclnded] revenge for the killing of MUP and VI
members, retaliation for the NATO bombing camj;laign, and fighting and destroying the KLLA once

-and for all, including throngh the use of executions and disproportionate force”.>*> The Appeals
Chamber copsiders the use of the expression “other objectives” by the Tdal Chamber must be
understood in its proper context, especially in Hght of the fact that revenge, retaliation for NATO |
bombing, and fighting to desﬁoy the KILA as such may not cc.;nstitu_te crimes under the Statute. As
correctly noted by the Trial Chamber, the common purpose of the JCE must amount to or involve

e . L 363
the commission of a statutory crime.

Therefore, in using the word “objective”, the Appeals
Chamber understands the Trial Chamber to state that with the development of circomstances on the
ground, the perpetrators resorted to acts which could have been motivated, for example, by revenge
or retaliation in furtherance of the common plan. What motivated the perpetraiors to act, however, |
is not relevant to the determination of the common criminal purpose of the JCE>5* While the
motivation to commit the crimes as part of the common plan evolved to include, infer alia, revenge
killings and retaliation for NATO bumbing.355 the objective itself, i.e. modifying the ethnic balance

" in Kosovo remamed unchanged. The Appeals Chamber therefore finds that the Trial Chamber did-
not commit an error in this resﬁect. Further, and contrary to Dordevi¢’s suggestion, the KrajiSnik
Aﬁpeal I udgsmeﬁt is irrelevant because it deals with e_xpandcd crimes under the common purpose
of a joint criminal enterprise.’®

*® Trial Judgement, para. 2007.

3 Trial Judgement, para. 2007.

3 Trial Judgement, para. 2007 (emphasis added). The Trial Chamber also accepted that anti-terrorist operations may
have been among the objectives of the Serbian operations (Trial Judgement, para. 2129)

*® Trial Judgement, para. 2003, roferring to Vasiievic Appesl Judgement, para. 100: - .

3% See e.p. Trial Tudgement, para. 2063, referng to the excessive vse of force in murders committed out of
retaliation, and para. 2069 concluding that “the purpose of the 0peranons was 10 perpetuate the crimes established,
rather than, or in addition to, fghting the KLA™.

- 35 Trial Judgement, para. 2007.
6 See Krajisnik Appeal Judgement, paras 161-178.
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C. Commencement and duration of the JCE

1. Arguments of the partics

121. Dordevi¢ argues that the Trial Chamber contradicted itself when it found, on the one hand,
that the JCE came into existence no later than January 1999 and on the other hand, it held that a
joint criminal enterprise can arise extemporaneously.*’ “As a result, Dordevi€ argues that the Trial
Judgcmsm: is 1mpcrm1551bly vague as to whether the expulsion of h!mdreds of thousands of civilians
was pre-planned or not.*® -

122. The Prosecution responds that the Trial Chamber’s observation that a common plan can
materialise extemporaneously is not inconsistest with its finding that the JCE came into existence
by mid-January 1999.>%”

2. Analysis’

123. 'The Appeals Chamber finds that Dordevié takes the Trial Chamber's findings out of .
context. When mentioning the aspect of externporaneous materialisation of a commen purpose or
criminal rhsans, the Thal Chamber did so in general terms while recalling the applicable law on
commission through participation in a joint criminal enterprise.’” It then established, m another
part of the Trial Judgement, after a lengthy and deﬁléd apalysis of the evidence, that the JCE was
formed by mid—]ﬁnuafy 1999, and possibly even earlier.””* Contrary to Dordevic’s contention, this
finding is not impermiésibly vague as it clearly identifies when the common plan to change the
" ethnic balance of Kosavo came into existence. The fact that the Trial Chamber also referred to
ﬁspccts of the law coﬁceming extemporaneous materialisation of a comimon purpose does not
. detract from that finding, There is no contradiction between the affirmation of the general principle
of Jaw and the factual finding in qucsﬁon.372 Dordevic’s argument is therefore dismissed.’

*7 Pordevic Appeal Bnef para. 86, referring to Trial Tudgement, paras 1862, 2007, 2025-2026, 2134. See also
Pordevié Reply Brief, para. 20.

3% Pordevié Appeal Brief, para. 86. See also Dardevié Reply Brief, para. 20.

% Prosecution Response Brief, para. 71, referring to Trial Fudgement, paras 2007, 2134.

*® Trial Jodgement, paras 1862, 2007, referring to Tadi¢ Appedl Judgement, para. 227, Kmojelac Appcal Tudgement,
para. 97, Vasiljevic Appeal Judgement, paras 100, 109, Brdanin Appeal Yodgement, paras 415, 41B. See also Trial
Tudgement, paras 1859-1868. ‘

31 Trial Judgement, para. 2134. See also Trial Judgement, paras 2003-2133; 2135-2153 (tbcsc paragraphs concern the

crimes falling within the common purpose).
54 "g

*™  Contra Doréevi¢ Appeal Brief, para. 86.
3B See supra, para. 20.
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D. Members of the JCE

1. A;gu_m_. ents of the parties

124. Dordevié submits that the Trial Chamber was inconsistent in identifying the members of the
JCE considering that it listed some members, including himself, .by name while making vague
references o “senior political military and police leadership” 2% He submits that such
impermissibly vague references were rcjected by the Appeals Chamber in Kraﬂi‘mk.m He argues
that the Trial Chamber "mtroduced yet further uncertamty by. conclnding tha!: it was unable to

‘make an exact determination s to who were participants and who were perpetrators’”. 7

125. The Prosecution responds that the Trial Chamber correctly identified the JCE members by
name and found that they held most of the highest political, V7, and MUP positions in the FRY in
Serbia "’ Furthermore, the Prosecution argpels that no vagueness was introduced when the Trial
.Chambcr found that some of the perpetrators may not have beer members of the JCE, conmdermg
that it is not required to establish that the physmal perpetralors used as tools by the JCE members
shared the common plan.*™

126. In reply, Pordevié agrees that the “[Trial] Chamber's findings should be Himited to the
specific individuals it identified by name as JCE members™ but refers to his arguments presented
under his fourth and sixth grounds of appeal for “the implications™ ™

2. Analg sig

127. The Trial Chamber correctly identified the applicable law on this matter.*® To making its

2194

factual findings with respect to the members of the ICE, the Trial Chamber concluded that the

common criminal purpose was shared by “the semior political, military and police leadership”,
namely “political leaders of the FRY and Serbia, the leadership of the VJ, including the relevant
Corps in Kosovo, and the MUP and the leadership of the relevant administrations of which it was
comprised and its Staff in 7Kosov0".3‘31 The Trial Chamber further specified by name the “core

* Pordevié Appeal Brief, para. 87, referring to Trial Judgement, parss 2051, 2126, 2127,

* Dordevié Appeal Brief, para. 87, referring to Krajdnik Appeal Judgement, para. 157.

** Pordevié Appeal Brief, para. 87, citing Trial Judgement, para. 2128.

37 progecution Response Brief, paras 72-73, referring to Trial Judgement, paras 1861, fo, 6359 21262127, 2211
' *® Prosecution Response Bricf, para. 74.

¥ Dordevi€ Reply Brief, para. 21.

3 Triz] Judgement, para. 1861.
*¥ Trial Jodgement, para. 2126.
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members” of all three components, including, amongst others, Slobodan MiloSevié, Nikola
Sainovic, Vlajko Stojiljkovié, Dragoljub Ojdani¢, and Viastimir Dordevié 282

128. The Appeals Chamber therefore dismisses B_Ordcvi&’s submission that the Tdal Chamber’s

- vague reference to a “plan existing among senior political, military and police 1cadersh1p”333 is no
“better than the “rank and file” joint criminal enterprise membership rejected in the Krajisnik Appeal
Fudgement.*® In that case, the trial chamber referred to a “rank and file consist{ing] of local
politicians, military and police commanders, paramilitary leaders, and others™. %5 The Appeals
Chamber found this reference to have been impermissibly vaguc because “[t]hc Trial Chamber
failed to specify whether all or only some of the local politicians, mﬂltanes, police commanders and
paramilitary Jeaders were rank and file JCE members.”*® In the present case, however, thc

members are identified by name and are listed within the relevant components of the JCE.

129. Coﬁtraxy to Dordevi¢’s assertion, the Trial Chambef"s noting that it was “unable to make an
exact deterrmination as to who were the parﬂmpants and who were perpetrators™ does not render its
findings regarding the JCE membership vague.**’ Tn fact, this statement relates solely to members
of special units of the MUP and VI who “were drawn into the plan as participants and perpetrators”,
rather thantha “core members” of the JCE identified by name who directed “the overall common

P].aﬂ” 388

130. - Consequently, the Appeals Chamber finds that the Trial Chamber’s findings®™ are
sufficiently specific in identifying the JCE members, considering that the “core members™ are listed
by name and the others are adequately referred to by unambiguous categories or groups of pcrsoﬁs.

Trial Tudgement, para. 2127. See also Trial Judgement, para, 2211
Dordevié Appeal Brief, para. 87, citing Trial Judgement, paras 2051, 2126. -
Dordevic Appeal Brief, para. 87, refeming to Erafifnik Appeal Indgement, para. 157.
Krajifnik Trial Todgement, para. 1087
Krajisnik Appesl Judgement, para. 157, The Appeals Chamber also found that the Trial Judgement was too vague
. both with respect lo the temporal and the peographical 5cope of the JCE, which, as noted above, is not an isspein
the Trial Jndgement in this case.
1 Tral Jodpement, para. 2128.
8 Tral Judgement, para 2128. The Trial Chamber clea.ﬂy stated that whil& it was nnable to make an exact
determination as to who were the pamcxpants and who were the perpetrators, it was clear that: :
certain members of such unils worked together in the implementafion of the common purpose. The
forces of the MUP and the VT worked in 2 highly coordinated manner, and wnits and individual
mizmbers were drawn into the plan as participants and perpetratars, while the overall common plan
was directed by at least the core members of the JCE identified above (Trial Iudgumenr,

para 2128). .
56 ' : ‘{

** Trial Judgement, paras 2126-2128,
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131.  Inlight of the foregoing, the Appeals Chamber dismisses Dordevic's third ground of appeal
in its entirety.
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VL. DORDPEVIC’S FOURTH GROUND OF APPEAL: ALLEGED ERRORS
CONCERNING THE PLURALITY OF PERSONS

A. '_A_rg@' ents of the parties

132,  Under his fourth ground of appeal, DPordevi¢ submits that the Trial Chamber comumitted
errors of law and fact in assessing: (i) whether the identified members of the JCE acted in unisor;
and (ii) if they did, whether their joint action was in furtherance of a shared criminal purpose.* '

133. With respect to the first submission, Pordevié claims that the Trial Chambex failed to take
mto account its own finding that'the MUP was not re-subordinated to the VJ whcn it assessed
whether the VI, MUP, and civilian leaders acted in unlson.391 In his submission, the Toal
Chamber’s finding that, the MUP and VJ forces were coordinated by the Joint Command for
Kosovo and Metohija (tespectively, “Joint Command” and “KiM”) is insufficient to establish thc

required unison of action.**

' 134, With respect to the second submission, Dordevié argues that the Trial Chiamber erred in
failing to assess the conduct of each member of the JCE in detail and compare it with the conduct of
the other members in order to conclude that they acted in pursuit of the common purpose.”

135. In addition, the Appeals Chamber understands that there is a common unﬂerlying argument
throughout this ground of appeal. Pordevié submits that the Trial Chamber erred in reaching a
different conclusion than the one reﬁched by the Tral Chamber in the Milutinovié et al. case,
although based on the same evidence; and that it did so by incorrectly applying a different and
lower standard of proof to the evidence concerning the core JCE members in this case, compared fo
the one applied in the Milutinovic et al. case.®** Specifically, Dordevié contends that no reasonable
trial 'cha.mber could have concluded that Ojdani¢ and Lazarevi¢ were members of the JCE and acted
in unison with its other members, especially bearing in mind that the Milutinovic et al. Trial
Chamber found that they were not mcmbe;rs-bf the ICE.395 He arglieS that a different result could

™ Paordevié Appeal Brief, para. 93.

*1 Dordevi¢ Appeal Brief, para. 94, referring to Trial Jodgement, paras 261-263, 2126, See also Dordevxﬁ Raply Bricf,
para. 23.

*2 Pordevié¢ Appeal Brief, para. 95, referring o Trial Jndgement, para. 264.

** Dordevié Appeal Brief, para. 97, referring to Krajisnik Appeal Tudgement, paras 250-282, See also Dordevi¢ Reply

. Brief, paras 24-26,

*  Bordevié Appeal Brief, paras 96, 98.

¥ Pardevié Appeal Biief, para. 96, referring to Militinovic et al. Tmal Tudgement, vol. 3, paras 618 919. See
Dordevié Reply Brief, pam. 26.
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not be reached in the present case, as “[t]here was no more evidence before the Trial @@bw in
Dordevi¢’s trial than was before the Trial Chamber in Milutinovic et al. case”® Tn addition,
Dordevi€ submits that another reasonable conclusion was open on the basis of the evidence, ﬁamcly
that the preparations for military action in early 1999 were a joint action in pursuit of legitimate
targets, such as the KLA or NATO.*’ Similarly, Pordevic points out that the Trial Chamber in the
Milutinovi¢ et al. case could not conclude that the actions of Luki¢ were part of the criminal
purpose in relation to the concealment of crimes,* As a result, Bordevi¢ contends that the “test of
joint action in pursuit of a JCE” was not satisfied by the Trial Chamber’s approach in this case and
that a higher threshold was necessary to impose cnmmal Tiability.*®

136.  The Prosecution responds that Dordevié misstates the law in arguing that in order to satisfy
' the criteria for joint criminal enterprise liability, it is rcquifed to establish that a plorality of persons
acted in unison.** The Prosecution further argues that the Trial Chamber’s factual }ﬁndings
demonstrate that the f-requjred plurality of persons acting together .was established on the
evidence.! The Prosecution adds that Dordevié;s reference to the Milutinovi¢ et al Trial

Judgement is inapposite because the findings in that judgement can have “no preclusive effect on

the Pordevi¢ Trial Chamber” *® Regarding Pordevit’s argumenf that the Serbian forces acted in
fmrsuit of legitimate targets, the Prosecution responds that Pordevié ignores the Trial Chamber’s
finding that while anti-terrorist activities might have beep among the objectives, the Serbian
operations were directed against the Kosovo Albanian civilians,*”® Finally, the Prosecution argues
that contrary to Pordevi€’s submissions, the Trial Iudgémcnt contains sufficient findings with
respect to the acts of each of the 11 identified JCE members. *** "

137. Dordevi€ replies that, rather than suggesting an additional requirement to joint criminal
enterprise liability, his argument is that where the “alleged JCE members do not act in unison”, a

3% Bordevi€ Appeal Brief, para. 96. '

*T Pordevié Appeal Bricf, para. 98. In this regard, Pordevi€ refers to the Milutinovic et al. Trial Chamber’s finding
that it was imable o conclude that Ojdani€'s and Lazarevic's actions “reflected a shared criminal purpose’”.
Dordevi€ Appeal Brief, para. 98, referring 1o Milutinovic ef al. Trial Judgement, paras 618; 919. See also Pordevié
Reply Brief, para. 26.

™ Dardevi¢ Appeal Brief, para. 98, referring to Trial Judgement, para. 2120, fn. 5174,

** Pordevié Appeal Brief, para. 98.

Prosecution Response Brief, paras 75, 78-80.

Prosccution Response Bricf, para. 81, referring to Trial Judgemm’r, para. 2126.

Prosecution Response Brief, para. 82.

Proscontion Response Brief, para, 83, referting to Tnal Jodgement, paras 2129-2130. ,

-Prosecntion Response Brief, para. B4, referring, by way of example, to the Trizl Chamber's findings with respect to

Slobodan Milofevi¢ (Tral Jodgement, paras 230, 233, 1979),
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trer of fact is cxpected to scrutinise the evidence before concludmg on the existence of a shared

common purpose
B. Analysis

138. ‘With regard to Pordevi¢’s first submission, the Appeals Chamber emphasises that in order
to conclude on the existence of a common purpose, it is not reguired to establish that a pllﬁ:a]ity of
persons acted in 1:111is;)11.‘“’6 What is required to be established is “that a plurality of persons shared
the common criminal purpose”.”” The existence of such a common criminal purpose, parl:iculaﬂy
one that has not been previously arranged or formulated but marenahsed extemppraneouslj, may be
inferred “from the fact that a plurality of persons acts in unison to put into effect a joiﬁf‘cﬁminal
enterprise”. 8 1n other words, it is not necessary to establish that joint criminal enterprise members

acted in unison in order to reach a conclusion on the existence of the commmon purpose.

139. In the present case, the Trial Chamber concluded that there existed “a plan, involving a
plurality of persons, to modify the demographic balance of Kosovo by a campaign of terror and
violence, and that these persons participated in the common purpose and shared the intent to
commit such crimes”.*® It based this conclusion on, inter alia, the “scale of the operations across
Kosovo, the pattern of critnes committed :igainst Kosovo Albanian civi]ians, and the multitude of
different units of the VI and MUP involved in such actions™. 19 In support of this conclusion the
Trial Chamber refemred to several factoss, infer alia, evidence regarding thé establishment and
functioning of the Joint Command to plan and coordinate operations of the MUP and VT in Kosovo,
minutes of meetings of MUP and ‘fJ organs where joinf operations were planned and ordered,
orders effectuating such -plans and evidence that the 