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(2) Mala Krusa/Krusé-e-Vogél Orahovac/Rahovec municipality
a. 25 March 1999

749, - The Tral Chamber fovnd that the crime of murder was established with respect to Malza
‘ Krusa/Krusé-e-Vogél in Orahovac/Rahovec municipality.”? It found that during the course of an
attack on the village, nine civilian Kosovo Albanians taking no activp part in hostilities were bumt

to death inside their own houses by Serbian poIice; assisted by local Serb villagers.zzm

750. Dordevi¢ submits that the Trial Chamber erred in concluding that the deaths of the pine
Kosovo Albanians constituted murder because no evidence was presented as to the circumstances of
their deaths, whether their deaths were intended, or whether the deceased were members of the
KLA.2

751. The Prosecution responds that *“Pordevi¢ fails to articulate an etror and merely requests the

Appeals Chamber to prefer his own mtelpretahon of the evidence”. 232

752. The Appeals Chamber Aconsiders this argument to be moot in light of its finding above that
‘the Trial Chamber erred in convicting Pordevié for the murder of the nine men in Mala
Krusa/Krusé-e-Vogel on 25 March 1999 233,

b. 26 March 1999

753. Thé Trial Chamber found that during the course of the Serbian forces’ attack on the village ;
of Mala Kru$a/Krusé-e-Vogél on 26 March 1999, Hysni Hajdari was shot and killed by MUP forces

either while in the Batusha Barn or after escaping from the Batusha Barn to the mountains.***

754. Pordevi¢ submits that the Trial Chamber erred in infercing that Hysni Hajdari was killed by

MUP forces since there was no evidence as to the circumstances of his df:at‘l_l.mS

755. The Prosecution responds that Dordevic incotrectly asscrts that there was no evidence.”**

2 Trial fodgement, para. 1715.

220 Trial Judgement, paras 485, 1715,

2! Pordevié Appeal Brief, para. 372(3). See Bordevié Reply Brief, para. 120.

23 Prosecution Response Brief, para. 355.

23 See supra, para. 667.

734 7ol Judgement, paras 493, 1402, 1718,

3 Pordevié Appeal Brief, para. 372(if). The Appeals Chamber notes that Dordevi¢ withdrew his appeal in relation to
the Trial Chamber’s finding that Hysen Ramadani and one additional person were killed (Pordevié Appeal Brief,
para. 372(ii), referring to Trial Jadgement, paras 1716, 1718).
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. 756. The Appeals Chamber, Judge Tuzmukhamedov dissenting, considers that Dordévié
misstates the Trial Chamber’s findings. The Trial Chamber found that approximately 114 Kosovo
Albanian men and young boys, including Hysni Hajdari, were forced by MUP forces into the .
Batusha Bam. ?¥” MUP forces opened fire on these men and boys and then set ﬂlle barn on fire. 2% ;

Ten of the Kosovo Albanian men escapedmg and the relﬁajnjng 104 died either as a result of bcmg :
shot or barnt in the Batusha Bam.w The Trial Chamber further found rhat twa of the men who

mariaged to escape the barn as it bumned. were subsequently sﬁot and killed by MUP forces.™*! It
- further considered that Mehmet Krasniqi, one of the ten individuals who escaped the barn, saw the

body of Hysni HaJdan. who was unarmed and had sustained a gunshot wound.2#

757. On the basis of these findings, the Trial Chamber conclude;d that the only reasonable
inference was that Hysm Haj dan died as a result of gunshot wounds inflicted by MUP forces while
he was in the Batusha Barn, or as he attempted to &ccapc.ma The Appeals Chamber, Judge
Tuzmukhamedov dissenting, therefore considers that the Trial Chamber reasonably considered
ample evidence as fo the circumstances surounding Hysni Hajdari's death. In this context,
Dordevié simply sﬁggcsts that the nference remained that after escaping the Batusha Barn, Hysni
Hajdari proceeded to join the KILA on the same day and may have been killed in combat, but fails
* {0 point to any evidence supporting such theory or otherwise arﬁcﬁ]atc an error.”* Pordevi¢ has

therefore not demonstrated an error.

758. In light of the above, the Appeals Chamber, Judge Tuzmukhamedov dissenting, finds that
Dordevi¢ has failed to show that no reééonéble trier of fact could have reached the same conclusion
as the Trial Chamber, and therefore has failed to show that the Trial Chambet erred in concluding
‘that Hysni Hajdari was shot and killed by MUP forces. ' ‘

(b) Suva Reka/Suhareke town in Suva Reka/Suhareké municipality

759. The Trial Chamber found that the crime of murder was established in relation to Aftim,
" Arta, Hamdi and Zana Berisha, who were killed by Serbian forces on 26 March 1999 in Suva

236 Prosecution Response Brief, para. 360, referring to Trial Judgement, paras 490, 493, 1718, Mehmet Rrasmiq,
. 12 Feb 2009, T. 991, Mchmet Krasnigi, 13 Feb 2005, T. 1009, Exhibits P305, p. 14, P312.

25 Tra) Judgement, paras 490, 493, 1395. ,

2% Trial Fadgement, paras 490, 493, 1395, 1717.

22 Trial Judgement, para. 1717.

240 Trial Judgement, paras 490, 1717,

241 T} Judgement, paras 491, 1718.

242 Tral Judgement, para. 493.

243 Trial Tudgement, paras 493, 1718.

24 gee supra, para. 700.
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Reka/Suharek® town in Suva Reka/Suharek# municipality.”**’ The Trial Chamber concluded
“potwithstanding the absence of forensic evidence of their causes of death” % that Afrim, Arta,
Hamdi, and Zana Berisha were killed by Serbian forces “[bJased on the totality of the evidence and
the pattern of attack by Serbian forces in Suva Reka/Subareke”. ¥’ In particular, it considered that
on 26 March 1999, police shot and killed: (i) Bujar, Nexhat, Faton, Fatine, Sedat, .and Nexhmedin
Berisha in the vicinity of their family compourd; (ii) an elderly man and woman fleeing the Berisha
family compound; (iii) 32 members of the Berisha family who fled the Berisha family comgoimd to

a pizzeria in the nearby shopping centre; and (iv) Jashar Berisha near the pizzeria. 248

760. Dordevié submits that the Trial Chamber erred in inferring that Afrim, Arta, Hamdi and

Zana Berisha were killed by Serbian forces in the absence of evidence as to the cause. of their
" deaths ®®

761. The Prosecution responds that Pordevi¢ incomrectly submits that no evidence was tendered

.as {o the cause of death of the four members of the Berisha family and has failed to deruonstrate an

cIT (}1'.2250 .

1952

762. DPordevi€ replies that the victims’ membership in the Berisha family “does not necessarily '

establish that they were murdered along with the other Berisha fa.mﬂy members”. !

763. The Appeals Chamber recalls that proof beyond a reasonable doubt that a person was |
murdered may be inferred circumstantially from the evidence presented to a trial chamber.?*? In -

concluding that Afrim, Arta, Hamdi, and Zana Berisha were killed, the Trial Chamber considered
that at least 41 other members of the Berisha family, including women, children and the elderly,
were murdered by Serbian forces on that same day in Suva Reka/Suhareké. ™,

764. In particular, the Trial Chamber found, on the basis of eyewifness evidence of a survivor,
that MUP forces approached Vesel Berisha's house on 26 March 1999, called for Bujar Betisha to

come out of the house, and shot him and five other members of the Berisha famﬂj' who were fleeing

45 Triz) Judgement, paras 1451, 1720, 1724.

246 Tyisl Jodgement, paras 683, 1724,

47 Trigl Judgement, paras 683, 1724. ’

248 geq Trial Tudgement, paras 672, 674, 676, 678, 683, 1721-1723.

28 Bordevic Appeal Bricf, para. 373. See elso Pordevié Reply Brief, para. 121.

250 prosecution Response Brief, para. 361.

. ®! Pondevi€ Reply Brief, para. 121.

252 See Kvocka et al. Appeal Judgement, para. 260. \ * :

T3 Trig] Judgement, paras 672, 674, 676, 678, 683, 1721-1723, , {
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from the house.”* The Trial Chamber further found, on the basis of another eyewitness, that an

elderly woman and an elderly man were also shot while flecing the Berisha family comp'ound.ms

The shooting intensified and 35 members of the Berisha family fled from the house to a shopping

centre across the road and entered a pizzeria 26 Members of the local police then approached the -

pizzeria, broke-the wmdow, threw two grenades ms1ds and shot at the 35 members of the Berisha
family inside the pizzeria, killing all but three individuais 27 The Trial Chamber also found that
Jashar Berisha was detained by local members of the police, brought to the pmzena, and then shot
in the back. ™

765. Based on forensic evidence, the Tral Chamber furthcr found that the remains and pcrsonal :

items of some of the 41 members of the Berisha fam].ly discussed above, as well as those belonging
to other members of the Berisha family, were later discovered at three locations: (i) the Suva
Reka/Suhareke cemetery; (if) the VI firing site near Pnzren referred to as “Kroj-I-Popit”; and (iii) in
a masg grave at the Bata_]mca SAT Centre in Serbia ™ The Appeals Chamber notes in this regard
that the remains of Afrim, Arta, Hamdi, and Zana Berisha were among the remains of 24 members
of the Berisha family exhumed from 2 mass grave in Batajnida SAT Centre. 2% Additionally, some
of the personal items-belonging to A.Enm Berisha were also idenﬁﬁ:cd in KIoji-I—Popit,‘ where the
remains and personal items of other members of the Berisha family kifled that day were found.?"!
The Appeals Chamber therefore considers that the Trial Chamber did not base its conclusion that
- Afrim, Arta, Hamdi, énd Zana Berisha were murdered by Seri)ian forces solely oﬁ'ltheir membership

in the Berisha family, but reached its conclusiou based on forensic evidence, as well as the pattern

2% Trial Judgement, paras 669-671. .

235 Trial Judgemcnt, para. §72. The elderly worman and elderly man were left unnamed by the evidence and therefore
not listed in the Schedule to the Indictment (Trial Jndgement, para. 672).

5% Trial Judgement, paras 670, 674. The location of this incident, as noted by the Trial Chamber, is mtcrchangeably
referred to as the café or the pizzeria. While the Trial Chamber heard evidence that members of the Berisha enterad
the pizzeria and locked themselves inside as well as thet they were told by police to enter the café and sit dowr, it
noted this discrepancy to be insignificant in ].lght of the “events that followed and the charges in. the Indictment”
(Trial Tudgement, para. 674).

57 Trial Tudgement, paras 675-676.

258 Trial Judgement, para. 678.

259 7yial Tudgement, paras 1403-1406, 1720, 1724, See also Trial Judgement, paras 683-684, 1377, 1484-1491, The
bodies of members of the Berisha family were collected and transported by truck to Keoj-I-Popit, where they were
buried for a short period of time before being disinterred, leaving behind personal items identified by two members.
of the Berisha family that accompanied a British forensic team to the sife as well. The bodies were then reburied in

'a mass grave &t the Batajnica SAJ Centre (Trial Judgement, paras 673-681).

20 Tra] Tndgement, paras 1491, 1724,

B Tral Judgement, para. 683. All of the personal items were presentcd fo family for- 1denuﬁcatton, many were
identified as belonging to varions members of the Berisha family, and some of the items were identified as
belonging to members of the Berisha family identified by an eyewitness as being killed at the pmz:na (Triat
Iudgcmcnt, paras 683, 1406).
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of attack on the Bcnsha family by Serbian forces in Suva Reka/Suhareké town on the very same
2262

day.

. 766. '- In light of the above, the Appeals Chamber finds that Dordevi¢ has failed to show that no
reasonable trer of fact could have reached the same conclusion as the Trial Chamber, and as such

1950

has failed to show that the Trial Chamber erred in concluding that Afrim, Arta, Hamdi, and Zana |

Berisha were killed by Serbian forces on 26 Mearch 1999 in Suva Reka/SuhareX.

(c) Meja/Mejé in Pakovica/Gjakové muqucinalitv

767. The Trial Chamber found that 281 Kosovo Albanians were shot 2nd killed by Serbian forces
in Meja/Mejé in Dakovica/Gjakove mummpahty as part of a large coordinated ]omt MUP and VJ
operation known as “Operation Reka” on 27-28 April 1999. 2263

768. Dordevié submits that the Trial Chamber erred in finding that 281 persons were murdered

during “Operation Reka™,** arguing that in light of the Trial Chamber's finding that the KLA was

i the vicinity, the inference remained that those killed were killed in combat, ™

769. The Prosecution responds that Dordevié ignores the Trial Chamber’s .ﬁndings and fails to

demonstrate an error, 2%

770. In reaching its conclusion, the Trial Chamber considered that large numbers of Serbiaﬁ
forces entered Mej'anejé on 27 April 1999, started shooting outside houses and ordered inhabitants

to join a convoy towards Albania. 2% Serbian forces then removed numerous groups of Kosovo

" Albapian men who were travelling in the convoy and shot them at different locations.”*® The Trial

Chamber also considered a list of 344 persons, all of whom were reported as missing aﬁd having
been last seen alive in Meja/Mejé on 27 and 28 April 1999, and werg listed as victims in
Schedule H of the Indictment.”* Of those listed, 15 persons were named by eyewitnesses as having
been killed by Serbian forces after being removed from their homes and shot. " The bodies of
281 individuals were exhumed from a mass grave in Batajnica and identified as those listed in

28 Gee Trial Judgement, paras 669-683, 1403-1406.

R Tria] Judgement, paras 1738-1739.

2% Pordevié Appeal Brief, para. 374.

265 Dyordevid Appeal Brief, para. 374; Dordevic Rf:ply Brief, para. 122.

2 prosecution Response Brief, para, 362.

28 Gee Triak Judgement, paras 958, 961.

26t Trin} Judgement, pare. 1738, See Trial Judgement, paras 967-979, 985-995.

267 Trial Judgement, para. 390. -

ZM Trial Judgement, paras 955-962, 1735-1737. Sce also Trial Judgement, pare. 990. /‘{
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Schedule H of the Indictment” Althongh forensic evidence determined that only 172 of

281 victims died as a result of gunshot wounds, no cause of death could be established for the '

" remaining 109 victims.iz.ﬂ'z-'[‘herTrial Chamber nevertheless concluded that the only reasonable
inference was that those 109 victirns were also lilled by Serbian fofces during “Operation Reka™ in
circumstances similar to those established with respect to the 172 victims found to have been shot

when removed from the convoy "

771.  Although Pordevié contends that the inference remained that the 281 men. were killed
during combat, the Appea.ls Chamber notes that the Trial Chamber found that there was no evidence
of fighting between Serbian forces and the KILLA in the area at the time of these events in
Meja/Mejé, “save for a short unplanned fire fight in the village of Ramoc on 27 April 1999 between
four KLA fighters and members of a V7 unit” 2™ Instead, there was evidence that a large number
of mcﬁ in Meja/Mejé were forced to join a convoy and many of them were subsequently s-hot.2275

The Trial Chamber explicitly fournd that there was no evidence that the individnals killed in

- Meja/Mejé were armed or taking part in bostilifies-at the relevant time. 7278 The Trial Chamber also '

dismissed Dordevic's argument that the Serbian forces directed their actions against terrorist
activities.®”” In making this finding, the Trial Chamber considered, inter alia, that the exhumed

victims “where it could be determined — were Wearing civilian clothing”;*" a factor which the
7 Appeals Chamber recal]s may be considered in determining Whether a particular victim was
actively participating in hostilities at the time of death.””

772. In these circumstances, the Appeals Chamber, Judge Gliney and Judge Tuzmukhamedov

dissenting, finds that Pordevi¢ has not shown that his suggested alternative inference — i.e. that -

those found to have been murdered were killed in combat — was unreasona;bly excluded by the Trial

#1! Tria] Judgement, para, 990. The Trial Chamber considered evidence that the bodies of the victims killed during
Operation Reks were exhumed from their initial burial sites, transported and re-buried in mass graves at the
Batajnica SAJ Center (Trial Judgement, paras 985-989).

2™ il Judgement, para. 1738, See Trial Judgement, para. 990,

7 Trial Tudgement, para. 1738. The Appeals Chamber observes that the Trial Chamber considered that there was no
evidence concerning the fate of 48 additional individvals listed as missing from Meja/Mejé on the OMPF
Consalidated List of Missing Persons, and in Schedule H of the Indictment. As a result the Trial Chamber weas
1mable to make a finding that they were murdered although it was of the view that "it is likely that these pezsons
were also killed in the course of Operation Reka" (Tdal Jodgement, para, 593).

1% Trial Judgement, paras 980, 1739. The Trial Chamber also considered Dordeyic's confention that the actions of the
Serbian forces were directed. against Kosovo Albanian teryorists but found thet there was no evidence to suggest
that those killed had participated or were participating in terrorist activities (Trial Judgement, para. 1739)

275 Trial Judgement, paras 958, 961, 967-979, 985-995, 1738.

276 Trip] Judgement, para, 1739,

BT Tris] Judgement, para, 1739. .

278 Tria] Judgement, para. 990, The Trizl Chamber noted that two of the bodics found in the Batanica mass grave were
female and that the victims were of varying ages.
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Chamber.** Pordevi¢ consequently has failed to show that no reasonable trier of fact could have

reached the same conclusion as the Trial Chamber, and therefore has failed to show that it erred in
conclﬁding that 281 Kosovo Albenians were shot and killed by Serbian forces on 27-28 April 1999
in Meja/Mejé during “Operation Reka”,

(@) Vuéitm/Vushtori municipality

~773. The Trial Chamber was satisfied that Hysni Bunjaku, Haki Gerxhaliu, Miran Xhafa, and
Veli Xhafa were detained and murdered by Serbian forces on 213 May 1999 while travelling ina

convoy in Vuditrn/Vushtrri municipality 25"

774.  Dordevié submits that the evidence did not establish that Hysni Bunjaku, Haki Gerxhaliu,
Miran Xhafa, and Vel Xhafa were detained and notes that “the Trial Chamber found that KLA
were in the convoy”.?2® He argues that if these four men were not detzined, the inference remained

that they were 1egmmately targeted, and that therefore a finding of murder should not follow.2®?

775, The Prosecutmn responds that Dordevié has failed to demonstrate that the findings of the
Trial Chamber were unreasonable.”?* It asserts that Pordevié’s submission that the evidence did
not establish that the four individuals were detained is undeveloped and should be dismissed.?**

776. The Appeals Chamber is of the view that the question of whether Hysni Bunjaku, Haki
Gerxhalin, Miran Xhafa, and Veli Xhafa were detained, or whether KL.A members were in the

convoy of displaced pcrsbns travelling to Vucitm/Vushtrri, is not relevant in this instance. The

Appeals Chamber observes that. the circumstances in which these men met their deaths, as
considered by the 'i‘rial Chamber, show that all four men were hors de combat, taking no active part
in hostilities at the relevant time and therefore were not legitimate targets.”?* For é.xample, the Trial
Chamber expressly considered that Hysni Bunjaku was unarmed and driving a tractor in the convoy

of displaced persoris when Serbian forces approached him, repeatedly asked him for money, and .

2" See supra, para. 525.

290 gee supra, para. 700.

88 Ty,) Judgement, paras 1184-1185, 1191-1192, 1197, 1742-1743; >

22 Bardevié Appeal Brief, para. 375, referring to Trial Judgement, paras 1197-1199, 1742-1743.

28 pordevic Reply Brief, para. 123,

wBé Prose:cuhon Response Brief, para. 363.
Prosacutlon Response Brief, para. 363.
® The Appeals Chamber notes that the relevant porhm of the Tna] ]udgcment to which Dordevic refers provides that -
there was ongomg fighting between the ELA and Serbian forces in Vagitrn/Vushtrri municipality and not that the
KLA was presem: in the convoy (Trial Judgement, para. 1199, Seo Trial Iudgement, paras 1197-1199, 1742-1743,
a5 referred to in Dordevié Appeel Brief, para. 375). ‘

3m - {
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then pulled him off his tractor.?? Although his father begged the police not to kil him, Hysni

1947

Bunjaku was shot and killed by Serbian forces.**”® The situation was similar in relation to Haki

Gerxhaliu and his family.”® Hald Gerxhaliu was travelling with his family and was shot by
Serbian forces as he got off his tractor.”*° Further, the Trial Chamber found that Miran Xhafa, who
at the time was 71 years old and unarmed was dragged away from the tractor on which his farmly
was travelling in the convoy, as a policeman pointed a machine gun at his wife. 291 pe police fired
three shots, after which Miran Xhafa fell to the ground, and soon after fired a fourth shot.2*? The
Trial Chamber found that Miran Xhafa died during this incident.””® Finally, the Trial Chamber
found that the body of Veli Xhafa was seen lying dead on his tractor,2*

777.  In light of the above, the Appeals Chamber, Judge Tuzmukhamedov dlssennng, finds that

Pordevié has failed to show Lhat no reasonable {rier of fact could bave reached the same conclus1on .

as the Trial Chammber, and as such has failed to show that the Trial Chamber erred in concludmg that
- Hysni Bun]aku, Haki Gerxhaliu, Miran Xhafa, and Veli Xhafa were murdered.

(&) Koflina/Kotling in Kacam_k/&@amk mumc1ga11§1

778. The Trial Chamber found thal: on 24 March 1999, Serbian forces detained and subsequently
killed at Jeast 22 men at the Kotlina/Kotliné wells in Kadanik/Kacanik municipality.** In reaching
this conclusion the Trial Chamber relied on the evidence of Witness Hazbi Loku ("Witness Loku™),
who observed the events from a hillside less than 600 meters away through hunting binoculars 22
In particular, it considered his evidence that Serbian forces captured a group of approximately
20 men and forced them with théir hands above their head to two dry wells.”” It further accepted

his account that “he [then] saw all of the men ‘executed and massacred’”.2*®

287 Trigl Judgement, para, 1184,
28 Tria) Judgement, para. 1184.-
28 Tral Judgement, para. 1185.
290 Trial Judgement, para. 1185,
291 Trial Judgement, para. 1191.
29 il Judgement, para. 1191.
#% Trial fudgement, para. 1191,
29 Trip) Fudgement, pare, 1192.
295 Teiq] Tudgement, paras 1126, 1744, See Trial Todgement, paras 1116, 1120, 1428, 1431, 1433 1436.
2% Tria) Judgement, paras 1115-1116, 1125-1126, 1428, fn. 4336.

.57 Tria Judgemnent, paras. 1115-1116, 1125-1126, 1428, fn. 4336.

B9 Trial Tudgoment, pars. 1125.
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779, Dordevié submits that the Trial Chamber erred in relying on the evidence of Witness _Loku
to conclude that the 22 men were detained when killed, 'considcn'ng the distance from which he

observed the events. ¥

780. The Prosecution responds that Pordevi¢ fails to demonstrate that the Trial Chamber’s
* findings were unreasonable. 2300 1t further asserts that Pordevié’s submission should be dismissed on
the bas1s that he repeats arguments which failed at trial and seeks to substitute his own evaluation of
the evidence for that of the Trial Chamber. !

781, The Appeals Chamber recalls that a trial chamber has broad discretion in assessing the
appropriste weight and credibility to be accorded to the testimony of a witness,”** and may rely on
the uncorroborated evidence of a e:ingle:'";\.ri\‘.ness.m"5 The Appeals Chamber notes that the Trial
Chamber explicitly considered and addressed Dordevic's argument at trial that, due to Witness
Loku's distance from the wells in Kotlina/Kotling, he could not have seen all that he described in
relation to tﬁe circumstances surrounding the deaths.2* However, the Trial Chamber found that
'Witness Loku had an unobstructed view of the wells from a higher position on tép' of a hillside, and
that although he could see the events with his naked eye, he also used hunting binoculars.?" The
Appeals Chamber finds no error in the Trial Chamber relying on Witness Loku’s evidence that the
22 men had their hands over their heads when killed, especiaily in light of the evidence that Witness
Loku uséd hunting binoculars and that the events were visible by the naked eye.”% Further, the
Appeals Chamber is of the view that it was reasonable for the Trial Chamber to rely on this
evidence to establish that the 22 men were unarmed, taking no active part in the hostilities at that

time of the killings and, “[i]f any.of themn had been members of the KLA, they were hors de _

combat #2307 1t 15 therefore not Ielevant whethm- the individuals concerned were members of the
KLA at the time of the killings.

782. Based on the foregoing, the Appeals Chamber finds that Dordévié has failed to show that no

reasonable trier of fact could have reached the same conclusion as the Trial Chamber, and as such

2% Pordevié Appeal Brief, para. 376(ii); Pordevié Reply Brief, para. 124.
B0 prosecution Final Brief, para. 364,
B0l progecution Final Brief, para. 364, referring to Dordevi€ Closing Brief, para. 871.
B Harading et al. Appeal Tndgement, para. 129. Sec also Bikindi Appeal Judgement, para. 114; Nchamihigo Appeal
Tudgement, pare. 47; Nahimana et al. Appeal Judgement, para. 194.
. 8% Haradinaj et al. Appeal Judgement, pera. 219; Kuprefkic ef al. Appeal Judgement, para 33; Alelcmv.!h Appeal
Judgcment, para. 62; Tadi¢ Appeal Judgement, para. 65,
™ TrHal Jodgement, pars, 1125, fns 4327, 4336, 4342. Sce Pordevic Closing Brief, para. 871.
05 ria] Judgement, paras 1115-11186, 1125-1126, 1428, fns 4327, 4336, 4342.
205 Trial Fudgement, paras 1112, 1115-1116, fn, 4237,
; {)
303 - . :

#7 See Trial Judgement, para. 1744,
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bas failed to show that the Trial Chamber erred in concluding that Serbian forces killed at Ieast‘
22 men at the Kotlina/Kotling wells in Kafanik/Kacanik municipality.

(f) Vata/Vataj in Katanik/Kacanik municipality

783.  The Tria) Chamber found that Mahmut Caka, Hebib Lani, Brahim Larni, and Rraman Lami
from the village of Vata/Vataj were detained, paraded throngh the village, and later shot and killed
by Serbian forces in Vata/Vataj in Kafanik/Kaganik municipality on 13 April 19992 In reaching
its conclusion the Trial Chamber relied on the evidence of Witness Sada Lama (“Witness Lama™),

* as well as forensic evidence that all four men died as a result of gunshot wounds. 2%

784, Dordevié submits that the Trial Chamber erronecusly placed decisive weight on hearsay
evidence of Witness Lama to support the assertion that the four deccased Kosovo Albanians had
been detained 210

785. The Prosecution responds that Dordevic fails to demonstrate that no reasonable trial
chamber could have relied on hearsay evidence, corroborated by otber evidence, to support its
factual finding 21 '

786, Dordevi¢ replies that the deaths of these individuals do not corrobqrétc Witness Lama’s
evidence that they were detained ' ‘

787. The Appeals Chamber understands Pordevic’s argnixmxﬁ to be that the Trial Chamber’s
ﬁnﬂjng that the four men were detained is vital to the crime of murder, since if the men were not
- detained the inference remained that they were legitimately killed and therefore the killings did not
constitute murder. : '

788. EWitness Lama's evidence is comprised of both direct evidence, in which he describes the
incident as he saw it himself, and hearsay evidence in respect of what he was told by his wife, ;vho
had observed the events from & hiding spot 300 mefers away.>™® The Appqals Chamber notes that
Witness Lama’s hearsay evidence that the four men were detained was the inf gvidence presented
to the Trial Chamber that they were detained. .Thc Appeals Chamber notes that the Trial Chamber

238 Trial Tudgement, para. 1747. See Trial Judgement, paras 1138-1139, 1447,

29 Trial Jodgement, paras 1138-1139, 1447-1445, 1747.

210 Bordevié Appeal Brief, para. 376(iv).

B prosecution Response Brief, para. 365.

312 Bordevid Reply Brief, para. 125.

B8 Trial Judgement, pare. 1138, fn. 4410, _ : o o . %
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found that the four men were hors de combat and taking no active part in the hostilities at the

relevant time 214

789. For this finding, the Trial Cha.uiber did not only rely on'hearsay evidence but rather based
its conclusion on the direct evidence of Witness Lama, who recounted that he saw the bodies of
Mahrmut Caka, Hebib Lami, Brahim Lami, and Rraman Lami on a path above the gorge after they

had been paraded through the village earlier that day.®® In parﬁcuiar, Witness Lama furtber

1944

recounted that all of the victims were wearing civilian clothing and had no weapons.2?16 The

Appeals Chamber recalls that the clothing of victims may be considered when determining whether

a particular victim was actively participating in hostilities at the time of death. " Therefore, it was

reasonable for the Trial Chamber to rely on Witness Lama’s evidence to conclude that the victims

were hors de combat and not taking part in hostilities at their time of death.”™® It follows that,
whether Mahmut Caka, Hebib Lami, Brahim Lami, and Rraman Lami were detained is of 110 

relevancé in this instance, since the Trial Chamber’s finding that they were hors de combat and not

taking active part in the hostilities, was in any évent reasonable.

790. Inlight of the above, Dordevié has failed to show hat no reasonable trier of fact could have

reached the same conclusion as the Trial Chamber, and as such has failed to show that the Trial
Chamber erred in concluding that Serbian forces killed Mahmut Caka, Hebib Lamj, Brahim La,
and Rraman Lami in Vata/Vataj. ' ' '

3. Persecutions as a crime against humanity

791. ‘The Trial Chamber found that the crime of persecutions throngh destruction of religious or
culturally signiﬁcmt property was established in relation to the mosques in Celina/Celing, Bela
Crkva/Bellacgrké, Landovica/ Landovicg, Suva Reka/Suhareké (White Mosque), Dakovica/Gjakovi
(Hadum Mosque), Rogovo/Rogove, Viastika/Llashticg, and Vuditen/Vushtrri (Charshi Mosque). "

792. Pordevi¢ submits that ﬂaé Trial Chamber erred in concluding that the crime of persec;ﬁtiﬁns
was established by means of destruction of religious sites in relation to: (i) the Celina/ Celing, Bela

BK Tria] Judgement, para, 1747. .

- 15 Trgl Judgement, para. 1138, fn. 4410. See Sada Lama, 24 Apr 2009, T. 3722-3724.
215 Trg) Tudgement, para. 1138, fn. 4410. See Sada Lama, 24 Apr 2009, T. 3722-3724.
B Qee BoSkoski and Taréulovski Appeal Fodgement, para. 81, See supra, para. 525.

B Tyig) Fudgement, paras 1139, 1747. o

19 Trial Fudgement, paras 1811, 1819, 1825, 1832, 1837, 1841, 1850, 1854, 1856, 2033.
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Crkva/Bellacérks, and Rogovo/Rogové mosques; (ii) the mosque in Landovica/ Landovic;
(iii) Hadum Mosque; and (iv) the mosque in VlaStica/Lashticg.”?

793. The Prosecution responds that Pordevié has failed to demonstrate an error. ™!

(a) Celina/Celingé and Bela Crkva/Bellacrké mosques in Drahovac/Rahovec municipality and the
mosque in Rogovo/Rogové in Pakovica/Gi akove municipality ‘

794. The Trial Chamber concluded that the Celina/Celing and Bela Cricva/Bellacérké mosques in

1943

Orahovac/Rahovec municipality, as well as the mosque in Rogovo/Rogové in Pakovica/Gjakové

municipality, were destroyed by explosive devices detonated by Serbian forces on 28 March
1999.237’f2 On the basis of the direct eyewitness evidence of Witness Sabri Popaj (“Witness Popaj”),
corroborated by ‘the indirect account of Witness Agim Jemini (“Witness Jemini”), the Trial

Chamber concluded that Serbian forces entered the mosque in Celina/Celin€ and detonated an

explesive device causing its destruction,?? 1t further relied on, inter alia, the evidence of Witness
Popé.j in relation to the mosque in Celina/Celing to infer that the mosques in Bela Crkva/Bellactrke
and Rogovo/Rogové were similarly destroyed consecutively, in a matter of minutes, by e.xﬁlosive
devices laid and detonated by Serbian forces. 2

795. Pordevi€ challenges the Trial Chamber’s reliance on Mméss Popaj's evidence on the basis
that the witness was “uncertain when testifying”, “biased as a KLA supporter”, and that Iﬁs
" evidence conflicted with that of Witness Jemini?*® He further subimits that the Trial Chamber
erroneously relied on the evidence of Witness Popaj in relation to the destruction of the mos@ue. in
Celina/Celing to infer that the Bela Crkva/Beliacérké and Rogovo/Rogové mosques werc also
destroyed by Serbian forces.** Pordevi¢ finally submits that there was no eyewitness evidence to

B® ordevié Appeal Brief, paras 347(f), 347(g), 377. The finding that destruction of Kosovo Albanian religious sites
was. pert of the common plan and alleged errors of law in regerd to the finding of persccutions in relation to the
mosque in Landovica/Landovic, the Hadum Mosque, and' the VaStica/Tashticé Mosque, respectively, have been
addressed under his seventh and fifteenth grounds of eppeal, Pordevid, under his seventeenth ground of appeal,
chellenges only the factual basis upon which the acfis rews was satisfied (see supra, paras 198-200, 204, 557-362,
565-569). T ; S

22l progecution Response Brief, paras 366-368. '

B2 THg) Judgement, paras 477, 528, 931, 933, 1804, 1806, 1808, 1811, 1836-1837.

B2 Tyl Tudgement, para. 1804, referring to Agim Jemini, 21 Apr 2009, T. 3542, 3544, Exhibit P638.

824 Trip] Tudgement, paras 478, 528, 931, 933. :

25 Pordevié Appeal Brief, para. 377(2).

% Dordevié Appeal Brief, para. 377(a).
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“support the findings that the Bela Crkva/Bellacérké and the Rogovo/Rogové mosques were

destroyed by Serbian forces. %’

796. ‘The Prosscution responds that Dordevié’s challenges to the credibility of Witness Popaj
were addressed at trial and that the Trial Chamber reasonably relied on his evidence.”*? It further
responds that Pordevié has failed to demonstrate that no reasonable trial chamber could have
concluded that Serbian forces destroyed the Bela Crkva!Be]labErkE and Rogovo/Rogové

mosques.>*

797. The Appeals Chamber notes that the Trial Chamber addressed in detail the submissions
made by Pordevic at mal as to the credibility of Witness Popaj, including, inter alia, the
discrepancy between his evidence and that of Witness Jemini, but was satzsﬁed that his evidence
concerning events in and around the village of Bela Crkva/Bellacgrké was reliable.”* The Appeals
Chamber recalls in this regard that a trial chamber has broad discretion in determihing the weight to
attach to the evidence of any. g,ive:i witness.”*! Tt further recalls that minor inconsistencies may
commonly occur in witness testimony without rendering such testimony unreliable.”* It is within
the discretion of a trial chamber to evaluate discrepancies and to consider the cred1b1]1ty of the

evidence as a whole, without explaining 1ts decision in every detail **°

798. The Trial Chamber considered the evidence of Witness Popaj, who tesﬁﬁcd that from his
vantage point on the side of the mountain, he could see the villages of Celina/Celing, Bela
Crkva/Bellacérké, and Rogqvo/R_ogové, all of “which were close by”.7'334 In particular, it considered
that Witness Popaj saw police enter the mosque in Celina/Celing where they remained for one hour,
following which he heard a loud explosion and saw that the mosque was destroyed. ™ While

22 Pordevic Appeal Brief, para, 377(2).

228 prosecution Response Brief, para. 366. ' )

22 progecution Response Brief, para. 366.

B0 Trigl Judgement, paras 456, 528, fn. 1934. See Pordevié Closing Brief, paras 744 980. The Appeals Chamber
notes that Dordevid challenged at trial Witness Popaj's evidence that the destruction of the Celina/Celing mosque
occurred on 28 March 1999 in light of the conflicting evidence of Witness Termini as to the date. Although the Trial
Chamber heard from Witness Jemini that the mosgue was blown up on 30 or 31 March 199%, Witness Popaj
explained the inaccuracy of this recount as Witness Jemini had not seen the explosion (Trial Judgement, fn. 1934).
It was on the basis that Witness Popaj viewed the destruction of the mosque and the forces involved in the village
of Celina/Celing that the Trial Chamiber accepted the date as 28 March 1999 (THal Judgement, fir. 1934)..

! Horadinagj et al. Appesl Judgement, para. 129. See also Bikindi Appeal Judgement, para, 114; Nchamihigo Appeal
Judgement, para. 47; Nahimana et al. Appeal JTudgement, para. 154

% Kyocka et al. Appeal Tudgement, para, 23, referring to Celebici Appeal Tudgement, paras 481, 408, Kupre&'hc et al.
Appeal Judgement, para. 31.

28 Fuodka et ol. Appeal Judgement, para. 23, referring to Celebici Appeal Judgement, paras 481, 498, Kupre.fktd etal
Appeal Tudgement, para. 31.

3% Trig] Fodgement, para. 1833.

235 Trial Fudgement, paras 528, 1804, 1833,
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Witness Popaj’s evidence was the only direct eyewiiness account that police entered the mosque,

11941

placed and detonated an explosive devics, the Trial Chamber also considered the evidence of -

Witness Jemini, “who, that evening, saw that the mosque had been completely destroyed” 2% Tt
" was on the basis of this evidence that the Trial Chamber concluded that the mosque was destroyed
by an explosive device placed and detonated by members of the MUP.

799, In concluding that the mosque in Bela Crkva/Bellacérke was similarly destroyed, the Trial

Chamber considered that shortly afier the destruction of the mosque in Celina/Celing,
Witness Popaj heard another explosion from Bela Crkva/Bellacérks, after which he saw that the
mosque in that village was 1o longer standing. ***” Witness Popaj then heard and saw the mosque in

Rogovo/Rogové explode.

800. The Trdal Chamber also cbﬁsidered the evidence of Witness Andris Riedlmayer

(“Witness Riedlmayer”) that the minaret of the mosque in Rogovo/Rogové “had been blown up-

with charges placed under the stairs cauising its complete destruction” and found it to be consistent

with the evidence that police laid and detonated explosives inside all three mosques, causing their
| ,cle:stmct:ionfﬂ9 In the Trial Chamber’s finding, it was significant that the thfee‘ mosques, all of
which were located in close geographical proximity, were successwely destroycd on the same day,

and by the same method. =*

801. In the context of the pattern of destruction of all three mosques, their close geographical
proximity, that the destruction occurred successively within minutes, and the evidence of
Witness Jemini and Witness Riedlmayer, the Appeals Chamber finds that the Trial Chamber
reasonably inferred that the mosé;ues in Bela Crkva/Bellacérk€ and Rogovo/Rogové were also
destroyed by Scrbian forces in 2 manner similar to the mosque in Celina/Celing. |

802. In hght of the above, the Appea]s Chamber finds that Pordevic has falled to show that no
rcasonable trier of fact could have reached the same conclusion as the Tnal Chamber, and therefore
bas failed to show that the Trial Chamber erred in concluding that the crime of persecutions was
established in relation to the destruction of the mosques in Celina/Celing, Bela Crkva/Bellacerke,

‘and Rogovo/Rogove.

36 Trial Judgemant. para. 1804,

757 Trig) Judgement, paras 477, 1806, 1833.
T3 Trial Judgement, paras 931, 1833.

B Tnal Judgement, pera. 932.

> Trial Tadgement, pare. 1836 E ) _ S
a8, /ﬂ
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() Mosque in Landovica/Landoyicé in Prizren municipality

803. The Chamber was satisfied that Serbian forces set fire to the interior of the mosque'in
Landovica/Landovicé in Prizren municipality on 26 March 1999, and caused substantizl destruction

to its structure and minaret by use of an explosive device on 27 March 199924 -

. 804. Pordevi¢ submits that no reasonable Trial Chamber could have ielied solely upon the
evidence of Halil Monna (“Morina™) admitted pursuant to Rule 92quater to conclude that the

~ mosquein LandovmafL'cmdowce was set on fire by Serbian forces,?

805. The Prosecution responds that the Trial Chambcr’s findinig was not based solely on
Rule 92guater evidence but was corroborated by the testimony of Witness Riedimayer, who saw the

1940

site after it was damaged.”" It further responds that Dordevié repeats arguments which did not -

succeed at trial \mthout demonstra‘nng that the Trial Chamber exred, 2+

806. Dordemé replies that the Prosccuuon fails to explain how Wﬂness Rled]mayer § evidence

was corroborative of Morina’s evidence that Serbian forces caused the damage %

807. Morina’s evidence, which consists of a witness statement and testimony adduced in another

case, was admitted in this case pursuant to Rule 92quater of the Rules.”* The Appeals Chamber -

recalls in this regard that a conviction may not be based solely or in a decisive manner on the
evidence of an individual whom the accused has had no opportunity to cross-examine.”* In Galid,
the Appeals Chamber determined that where the evidence is pivotal to the Prosecution’s case and
“goes to proof of the acts and conduct of the accused’s imnjediatciy proximate subordinates”, it
must be corroborated.”*® The Apﬁcals Chamber considers Morina's evidence — that Serbian forces
set fire to the interior of the mosque in Landovica/Landovicé causing substantial dcstrucﬁdn to its

structure and minaret by use of an explosive device - to be a critical element of the Prosecution

case and a vital link in demonstrating Pordevié's responsibility for the destruction of the mosque

B4 Trisl Iudgcmcnt, parz. 1818. -

aa - Dordsvié Appeal Brief, para. 377(b). See Dordevié Appeal Brief, para. 347().
? Prosecution Response Brief, para. 367.

T4 prosecution Response Brief, para. 367.

BY5 Dordevié Reply Brief, para. 127, referring to Prosecution Response Brief, para, 367.

46 Tryal Tudgement, para. 1817, referring to Exhibits P283, pp 34, P284, pp 896-897. ,

24 Prosecutor v. Jadranko Prlic et al., Case No, TT-04-74-AR73.6, Decision on Appeals against Decision Admitting
Transcript of Jadranko Prii¢'s Questioning into Evidence, 23 Nov 2007, paras 53, 58.

24 Gali¢ Appeal Decision on Rule $2bis(C) of 7 June 2002, puras 13, 18-19. The Appeals Chamber found the
statement of the witness demonstrating that s shell was fired from a gun manned by a subordinate of the accused,
which caused mamy casualties, was a vital link to the Prosecution’s case and therefore needed to be cozroborated

. {
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committed by Serbian forces. The Appeals Chamber must therefore determine whether the
conviction for persecutions tﬁruugh the destruction of the mosque in Landovica/Landovicé was

based solely or in a decisive manner on the evidence of Morina.

| 808. - In reaching its conclusion, the Trial Chamber also’ considered the evidence of
Witness Ricdl_maycr, who reported on the damage sustair_led to the mosque, and concluded that his
evidence on the nature of the damage to the mosque and its mechanism “is consistent in material
respects with the dbservatioﬁs of [Morina] and provides independent confirmation of ‘his
account”.>** The Appeals C]iamber observes that Witness Riedimayer’s evidence does not directly
corroborate that of Morinia with respect to Serbian forces having caused the destruction of the

mosque in Landovica/Landovicé. The Appeals Chbamber ﬁotes, however, that the Trial Chamber

found a consistent pattern of attack by the Serbian forces entering towns and villages on foot,
beginning on 24 March 1999, and setting houses on fire and looting valuables. Particularly, it
found that “[tlhe same pattern coﬁﬁnugd in.the following days, on 26 March 1999 in
Landovica/Landovicé, 3! The Appeals Chamber, Judge Tuzmukhamedov d_isscnting, finds this
pattern of attack by the Serbian forces to be corroborative of Morina’s account in the admitted
statement and transcript that the Serbian forces set fire to the interior of the mosque in
Landovica/L.andovicé. The Appeals Chamber thercfore considers, IJudge Tuzmukhamedov

-dissenting, that the Trial Chamber’s conclusion is not based solely or in a decisive manner on -

Morina’s 92quater evidence, as other evidence sppports Dordevi¢’s conviction for the crime of

persecutions throngh the destruction of the mosque in Landovica/Landovics, 2>

809. In light of the above, the Appeals Chamber finds, Judge Tuzmukhamedov dissenting, that .

Dordevié has failed to show that no reasonable frier of fact' could have reached the same conclusion
as the Trial Chamber, and therefore has failed to show that the Trial Chamber etred in concluding

that the crime of persecutions was established in relation to the mosque in Landovica/Landovicé.

before admitied under Ruls 92bis of the Rules (Gahc‘ Appcal Décision on Rule 92bis(C) of 7 June 2002,

pares 18-19}.

B Trig) Tudgement, paras 1818-1819. The Appeals Chamber recalls that hearsay evidence is in principle admissible,
although in essessing its probative value, the surounding circumstances must be considered (Blafkid Appeal
Tudgement, para. 656, fo. 1374. See Prosecutor v. Zlatko Aleksovski, Case No. IT-95-14/1-AR73, Decision on
Prosecutor’s Appeal on Admissibility of Evidence, 16 February 1999, para. 15. Ses also Hamdmaj et al. Appcal
Tudgement, paras B5-86).

B30 Trial Fudgement, para. 2027.

25 Tvial Judgement, para. 2027.

%52 Qee Popovic et al Trial Jodgement, pa.ra. 63.
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(c). Hadum Mosque and adjoining library in Bakovica/Gjakove town

8§10. The Tdal Chamﬁer found that the crime of persecutions was established in relation fo the
destruction of the Hadum Mosque and adjoining library during the night of 24 to 25 March
1999.2353 In particular, it found that the Hadum Mosque was destroyed by a fire set by Serbian
police ‘;possibly acting together with paramilitary forces”. > While the Trial Chamber considered
Pordevié's argument at trial that the Hadum Mosque was- destroyed by a NATO aerial bombing, it

1938

concluded “that the damage sustained by the mosque and nearby buildings is incomsistent with

- dainage caused by [NATO] acrial bombing” 2

- 811, Pordevi¢ submits that the Trial Chamber erroneously excluded NATO as the cause of the

destruction of the mosgue on the basis that VJ barracks were not in the historic old town.”>® He
further submits that it was unreasonable for the Trial Chamber to rely on the evidence of

" Witness Abrahams that the buildings were set on fire from the inside. "

812. The Prosecution responds -that Pordevié's challenge should be dismissed as be repeats

arguments which failed at trial and ignores the Trial Chamber’s rcasomng 2358

813. In reaching its conclusion that the historic centre of Dakovica/Gj akové was deliberately sot
on fire by Serbian police, the Trial Chamber carefully considered but nonetheless rejected
Dordevic’s submission that dzmage to the Hadum Mosque was a result of the NATO bombing, 2%

~ Contrary to Dordevi€’s submissidn, the Trial Chambei: did not exclude NATO as the cause of the

destruction solely on the basis that VJ barracks were not in the historic old town.*® The Appeals
Chamber notes, that the Trial Chamber considered an MUP staff report indicating that NATO
aircraft fired missiles hitting the historical centre of the city during the night of 24 March and in the
morming of 25 March 1999, but was “unable to accept this report as reliable” when weighed against
the followmg evidence:™®! (i) war diaties of VJ units present in the city which do not record any

2362

such bombmg of the old town; " (ii) the fact that none of the relevant witnesses on the ground at

B9 Trig] Fudgement, para. 1831, See Trial Judgement, paras 870, 872.

25¢ ool Tudgement, para 1831. See Trial Judgement, paras 870, 872,

255 Tral Judgement, para. 1831. See Trial Judgement, paras 870, 872.

356 Dordevié Appeal Brief, para. 377(c). .

251 Bordevié Appeal Brief, para. 377(c).

1% progecution Response Brief, para. 368, referring to Trial Judgement, paras 866-870, 1830-1832.

2% Tria] Chamber Judgement, paras B65-870, 1830-1832, See Dordevié Closing Brief, paras 1005-1008.

2% Sec Dordevié Appeal Bief, para. 377(c).
2381 Trial Judgement, para. B66.
B Tral Tudgement, para. B67.

) %(
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* the time testified that NATO bombed t.he'historicl centre or other civilian areas; ™ (iif) thc evidence
of Witness Abrahams, a Human Rights Wafch researcher, who observed that‘ the mosque bad been

set on fire from the inside as_the walls remained standing while the Toofs of the mosque wete

burned;®* (iv) the evidence of Witness Riedlmayer that “the building interiors were burned out to
rooflines” and that there were “no signs of the blast damage” consistent with an acrlal bombing; ¢
and (v) an aerial photograph from the US Department of Defense depicting the Hadum Mosque

intact but the adjacent bazaar burning. 2% The Trial Chamber found that the damage sustained by -

the mosque and adjacent buildings were “inconsistent with dainagc caused by aerial bombing” 2

The Appeals Chamber finds that it was reasonable on the basis of these factors for the Trial ~
. Chamber to exclude NATO as the cause of the destruction of the Hadum Mosque and adjacent

library.

814, In relation to Pordevi¢’s challenge to the Trial ChamBer’s_ reliance on the evidence of

Witness Abrahams,® the Appeals Chamber notes that his evidence 'thgt the buildings appeared to

have been set on fire from the inside was consistent with that of Witness Riedlmayer, who reported
that buildings “were burned out to rooflines” and that “there were no signs of blast damage that
would have been expected if the bazaar had really been hit by air smkf,s2369 While corroboration
is not necessary before accepting the evidence of a particular witness, the Appeals Cﬁamber notes
that Witness RiedImayer's evidence not only corroborates Witness Abrahams evidence buf is
consistent with the exclusion of NATO as the cause of the dbstl:llcﬁon.za'?c

815. Based on the foregoing, the Appeals Charnber finds that Dordevié has fxiled to demonstrate-

that no reasonable trier of fact could have reached the same conclusion as the Trial Chamber and
therefore Dordevié has failed to show that the Trial Chamber erred in finding that crime of
persecutions was established in relation to the Hadum Mosque and its adjacent library.

(dy Mosgue in Viagtica/Tashticé in Gnjilane/Gjilan municipali

816. The Trial Chamber was satisfied that the mosque in Vlaftica/L lashticé in Grjilane/Gjilan
mummpahty was heavily damaged and its library de.stroyed by Serbian forces who set it on fire on

363 el Tudgement, para. R68,
B8 Trial Jodgement, para, 869.
2% Tral Jodgement, para. 869, °
B Prial Tudgement, para. 859.
D57 Trig] Indgement, para, 1831,
B8 See Dordevié Appeal Brief, pare. 377(c)-

. ®® Trial Judgement, para. 869, referring to Exhibits P1098, pp 6, 50, P1137 p. 173, P1105, p. 1, P1106, Andrds -
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Case No.: IT-05-87/1-A o 27 Januiary 2014




or about 6 April 19992 The Trial Chamber considered that Serbian forces ént_ered the village and
bumned houses in the village, with the mosque in Vla§tica/Llashtic being the first building that was

seton ﬁre.zs-Jrz

817. Dordevi¢ subtmits that the Trial Chamber emed in finding that the mosque in
Vlastica/Lashticd was the first building to be set on fire by Serbian forces, based on the
uncorroborated evidence of Witness K81, who watched events from a distance in the mountains.””

818. The Prosecution responds that Dordevi¢’s argument warraﬁts Summary dismissal >™ -

819. The Appeals Chamber notes that the only direct evidence that the 'mosqup was the first
‘buﬂding_ set dn fire by Serbian forces was provided by Witness K81.2% The Appeals Chamber
recalls that a trial chamber may rely on the testiniony of a single witness Qﬁ a material fact without
the need for corroboration®’® and has discretion to assess the appropriate weight and credibﬂity 10
be accorded fo the testimony of a witness.”””’ The Appeals Chamber notes that Witness K81’s
evidence discloses that he was on top of a mountain when he saw the mosque being set on fire by
Serﬁian forces and that this was not explicifly considered by the Trial Chamber. Witness K81's
eyidcnce, how@cr, also discloses that he observed the events from a disi:ance which he described as
“close enough [that] T could see the activity”, ™ and in addition that be had a pair of binoculars. ™"

820, The Appcals Chamber also notes that Witness K81's evidence that the mosque was
destroyed by a fire is consistent with the evidence of Witness Riedlmayer who, on the basis of the
examination of a photograph provided by the Islamic community, observed that the mosque in
Viastica/Llashtict was “heavily damaged” by an intense fire.>**® The Appeals Chamber therefore
finds, based on the vantage point of Witness K81, as well as the'consistenéy of Witness K81’s

#T See Trial Judgement, para. 869

27 Trigl Judgement, paras 1055, 1841.

L7 Trigl ludgement, paras 1055, 1838.

57 Dordevié Appeal Brief, para 347(g); Pordevié Reply Brief, para. 106(b).
7 prosecution Response Brief, para. 307. ‘

=15 K81, 15 May 2009, T. 4535. See Trial Judgement, paras 1055, 1838.

_ W I yuki¢ and Luki¢ Appeal Todgement, para. 375; Haradinaj et ol. Appeal fu ent, para. 21%; Strugar Appeal
Judgement, para. 78; Limaj et al. Appeal Judgement, para. 203; Kordid and Cerkez Appeal Judgement, para. 274;
Fupreiki¢ et ol. Appeal Tndgement, para. 33; Celebici Appeal Judgement, para. 506; Aleksovski Appeal Judgement,
para, 62; Tadic Appeal Indgement, para. 63,

27 Juki¢ and Lukid Appeal Tudgement, paras 86, 235, refering to Nchamihigo Appeal Judgement, para. 47, Bikindi
Appeal Judgement, para, 116, Nahimana et al. Appeal Judgement, para. 194, .

BT Exhibit P791, statement of 30 May 1999, p. 3.

BT Gee K81, 15 May 2009, T. 4535,

290 "Tyi;) Judgement, para. 1838, citing Exhibit P1125. " : ﬁ
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evidence with that of Witness Riedlmayer, that it was reasonable for the Trial Chamber in its
discretion to rely on the eviderice of Witness K81, |

821. Witness Riedlmayer's evidence does not however corroborate Witness K817s assertion that
the mosque was the first bmldmg set on fire by Serbian forces. The Appeals Chamber not only finds
cotroboration unnecessary in these circumstances, but also finds that whether the mosque in

_Vlastica/Llashticg was.the first 10 be destroyed has no bearing on the Triai Chamber’s r_easonable'

conclusion that the mosque was damaged by a fire set by Serbian forces.

822, Baséd on the forgoing, the Appeals Chamber finds that Dordevié has. failed to demonstrate

that no reasonable trier of fact could have reached the same conclusion-as the Trial Chamber and 7

therefore has failed to c_lcmonstrate that the Trial Chamber emred in finding that the crime of
persecutions was established in relation to the destruction of the mosque in Vlastica/l lashticg on or
about 6 April 1999.

- C. Conclusion

823. For the foregoing reasons, the Appeals Chamber finds that Dordevié has failed to

demonstrate that the Trial Chamber erred in concluding that the crimes of deportation, persecutions,

other inhumane acts (forcible transfer) as crimes against humanity, and murder both as a violation

of the laws or customs of war and a crime against humanity, were established.

- 824.  The Appeals Chamber dismisses Pordevié’s seventeenth ground of appeal in its entirety and
in part his fifteenth ground of appeal.**! '

281 The remainder of Dordevic’s fifteenth ground of appeal has been dismissed (supra, Chapter XV).
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XVIIL. DORDEVIC’S EIGHTEENTH GROUND OF APPEAL: ALLEGED
ERRORS OF LAW WHEN ENTERING MULTIPLE CONVICTIONS -

A. Alleged errors of law when entering convictions under joint criminal enterprise and
aiding and abetting '

825. The Tral Chamber found Bordevié guﬂty of the crimes of murder, deportation, other

1934

inhumane acts (forcible transfer), and persecutions (through deportation, forcible transfer, murder, |

and destruction of .religious or cuiturally significant property), pursuant to Article 7(1) of the

| Statute, for participating in the JCE®® and for aiding and abeiting the same crimes.”® The Tdal

Chamber further stated that “[tjhe modes of responsibility under Article 7(1) of the Statute are not
mutually cxdpsive, and it is possiblc to convict on more than one mode in relation to a crime if this
better reflects the tota]itj( of the accuséd’s conduct.”>®* It further stated that the facts of the éase
were “sufficiently compelling” to maintain the conviction for iding and abetting the established
crimes, in addition to the conviction for participation in the JCE, “in order to fully encapsulate the

o . 2
Accused’s criminal conduct”, 383

‘1. Arguments of the parfjes

826. Dordevi¢ submits that the Trial Chamber erred in law by convicting him twice for the same
crimes: once for committing the crimes through participation in a joint criminal enterprise; and

again for aiding and abetting them.??*® According to Pordevié, such duplicate convictions under

- Article 7(1) of the Statute are “mpermissible and logically inccn:l:Lpatﬂ:l«:’',?'387 and blur the carefully

drawn distinction between the two forms of lability.”** Dordevié further submits that the Trial

.Chamber erroneously relied on jurisprudence which neither addresses concurreént convictions for

“commission via JCE patticipation” -and aiding and abeiting nor results in concurrent

convictions.>® Pordevié argues that once a finding of commission by participation in a joint

382 Tria] Tadgement, paras 2193, 2230, See also Trial Judgement, para. 2213.

D8 Tyio} Tudgement, paras 2164, 2194, 2230. See also Trial Judgement, para. 2214.

¥ Tria] Judgement, para. 2194. .

B8 Trial Jadgement, para. 2154, : : :

285 Dordevic Appeal Bricf, paras 380-381; Appeal Hearing, 13 May 2013, AT. 103-104, 110.

1% Hordevié Appeal Brief, para, 380. See also Appeal Hearing, 13 May 2013, AT. 104,

28 Dordevid Appeal Brief, para, 392. See also Dordevié Appeal Brief, paras 387-391. :

28 Hordevid Appeal Brief, para, 382; Appeal Hearing, 13 Mey 2013, AT, 105, Pordevic argues that the cases referred
to by the Trial Chamber, namely Nahimana, Ndindabahizl, and Kamuhanda, ate not instructive as they do not deal
with. joint criminal enterprise (Appeal Hearing, 13 May 2013, AT. 105). Pordevi€ also contends that this

jurisprudence “traces back to” the Akayesu Trial Fodgement in which the Trial Chamber found that it was not .

justifisble to convict an accused where “one offence charges accomplice linbility and the other offence charges
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criminal 7enterp1:'tse is rﬁade, all of the other charged modes of liability “fall away™.”* He asserts
that it is cormmon sense that “the principal cannot be the accomplice of the same crimes, just as the
accomplice cannot be the prillcipal".?391 Pordevic further argues that the Trial Chamber failed to

" give a reasoned opinion as to why his conviction under two modes of Hﬁbility would better reflect

the fotality of his criminal conduct.**? In his view, the lack of clear reasoning on the part of the

Trial Chamber invalidates the entire Trial Judgement and warrants a full acquittal or, at the very

least, his conviction pursuant to one of the two modes of liability shouid be quashed, and his
sentence reduced accordingly. 293 Finally, Dordevi¢ submits that he has been prejudiced by, inter
alia, the Trial Chamber's failure to “unequivocally express his criminal liability”, 2354 and the fact

that his sentence was increased as a result of this double conviction. 2%

827.  The Prosecution responds that a person may perpetrate a single crime in more than one way,
9 1t argues that the
Trial Chamber properly exercised its discretion in using concurrent convictions to fully characterise

in which case a trial chambe;r has the discretion to enter concurrent convmtions

’

Hability as a prineipal® in relation to the same set of facts (Dordevié Appeal Brief, para. 383; Appeal Hearing,
13 May 2013, AT. 105, citing Akagyesu Trisl Judgement para. 468). Dordevi€ further argues that the Trial

Chambér’s language thet his “conduct was such as to slso render him Hable to conviction and punishment for 2

giding and abetfing the offences established™ distinguishes his case from the recent Gatete case, where the ICTR
Appeals Chamber found that “a mere reference to other modes of liability were not additional convictions™ (Appeal
Hearing, 13 May 2013 AT, 103-104, referting to Trial .Tudgcment. para, 2214, Gatete Appeal Iudgcmcni,
para. 235},

=0 Appeal Hearing, 13 May 2013, AT, 106. Pordevi¢ podnts to.recent trial jodgements where trial chambers have:

adopted the practice of declining to convict on other modes of liability after reaching a finding on joint criminal

enterprise (see Appeal Hearing, 13 May 2013, AT. 106, referring to Stanisid and Zupljanin Trial Tudgement, vol. 2,
paras 529, 780, Gotovina et al. Trial Tudgement, vol. 2, paras 2375, 2587, Tolimir Trial Iudgement, para. 1174,
fin, 4509).

51 Appeal Hearing, 13 May 2013, AT. 106. See also Appeal Hearing, 13 Mzy 2013, ‘AT. 105, referring to Akayesu
Trial Judgement, para. 468. -

2 Appeal Hearing, 13 May 2013, AT. 107-111. In arguing that the Trisl Chamber did not give a reasoned opinion,

Dordevié refers to the Gotovina and MarkaZ Appeal Jndgement, where the Appeals Chamber clearly stated that “a
finding of a significant contribution is not equivalent to a substantial confribution required to enter a eonviction for
aiding and abetting” (Appeal Hearing, 13 May 2013, AT. 107-108, citing Gotovina and Markad Appeal
Judgément, para. 149). Dordevié contends that the Trisl Chamber did not give any explanation as io how the

_ finding that he participated in the JCE “somehow iransforms into-one of substantial effect [.,.] or how he
substanua]ly assigted” (Appeal Hearing, 13 May 2013 AT. 108, referring to Trial Judgement, paIas 2158, 2163,
2194).

% pordevié Appeal Brief, paras 380, 398. See also Dordevié Appeal Brief, para, 393.

¥ Pordevié Appeal Brief, paras 393-395; Appeal Hearing, 13 May 2013, AT. 110, referring to Ersric Appeal

Judgement, para. 217, Kunarac et al. Appesdl Judgement, para. 169,

% Pordevié Appeal Boef, paras 396-397; Appeal Hearing, 13 May 2013, AT. 103-104; 110-111. Dordevié argues

" that he was clearly convicted twice for the same conduct {Appsal Hearing, 13 May 2013 AT. 103 104 referring o
Trial Judgement, para. 2214).

Prosecution Response Brief, paras 369, 373. Scc also Prosecution Response Brief, para 371 Appeal Hearing,
13 May 2013, AT. 137-139, refering to Ndindabuhizi Appeel Judgement, Karmmwhandz Appeal JTudgement,
Nahimang et al. Appeal Judgement. The Prosecution refers in particular to Ndindabahizi Appeal Judgement and

2396

argues that, contrary to Pordevic’s submission, it is relevant to the present case as it deals with convictions

“through the concurrent modes of commission, aiding and abetfing, and instigation” in relation to overlapping
conduct (Appeal Hearing, 13 May 2013, AT. 138, contra Appeal Hearing, 13 May 2013, AT, 105).
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Dordevi€’s actus reus and mens rea.**" The Prosecution also responds that the conduct upon which

the Trial Chamber found Dordevié responsible is not exactly the same under both modes of

L]jabﬂity.ms Specifically, the Prosecution submits that the Trial Chamber relied on four types of
- contributions to the JCE: (i) Dordevi¢s role in planning and coordinating MUP operations; (if) his
role in the deployment of the Scorpions and other volunteer units; (ifi} his role in the concealment.

of bodies; (iv) and his fajlure to prevent and punish the c::imcs.ﬁgg However, according to the
Prosecution, the Trial Chamber only relied on the final three types of contributions in concluding

Tral Chamber focused on this particular aspect of his conduct. 20t Furthcr, it submits that, contrary
to Dordevié’s assertion, the Tnal Chamber in fact entered only one conviction for sach count?®®
and that the sentence was based on the totality of his conduct.?*” Accordmgly, ‘the concurrent
convictions had no_impact on Pordevi€’s sentence.”** The Prosecution requests that the Appeals
Chamber summarily dismiss Pordevi¢'s argument “as a theoretical challenge to the law of

concnrrent convictions”, X%

828. Dordevic replies that an accused person cannot perpetrate a single crime in more than one
way, if this entails possessing a different mens rea and/or actus reus at the same time 2% He
emphasises that his challenge is indeed substantive, rather than theoretical, since the Trial Chamber
entered convictions for both modes of liability, which impacted his sentence.2*"

7 Prosecution Response Brief, paras 373-376, 383-386. See also Prosecution Response Brief ’paras 370-371; Appeal
Hearing, 13 May 2013, AT. 136-137, 141, Further, in refering to Dordevic's argument concerning the Akayesu
Trial Judgement, the Prosecution clarifies thaf in that case, the Trial Chamber was dealing with cumulative
convictions and held that it was inappropriate to convict both for genocide and complicity to commit genocide,
‘whereas the present case concems convictions through concurrent modes of liability (Appeal Hearing, 13 May
2013, AT. 141; contra Dordevié Appeal Brief, para. 383; Appeal Hearing, 13 May 2013, AT. 105-106, citing
Akayesy Trial Judgement, para, 468).

798 appeal Hearing, 13 May 2013, AT. 136.

299 Appcal Hearing, 13 May 2013, AT. 136.

400 A ppeal Hearing, 13 May 2013, AT. 136.

201 Anpeat Hearing, 13 May 2013, AT. 136.

_ 2 prosecution Response Brief, paras 371, 381; Appeal Hearng, 13 May 2013, AT. 139-141. Aecordmg to the

Prosecution, 4 conviction enfered through more than one mode of Liability does not regult in a double conviction for
the same crime (Appesl Hearing, 13 May 2013, AT. 139, referring to Kamuhanda Appeal Tudgement, Separate
Opinion of Judge Schomburg, para. 389).

%8 prosecution Response Brief, paras 371-372, 382-386; Appeal Hearing, 13 May 2013, AT, 140-141, rcfsmng fo
Tnal Tndgement, para. 2214, ‘
#04 prosecution Response Brief, paras 372, 382, 386.

205 progecution Response Brief, para. 372. See Prosecution Response Brief, paras 380-386. -

i 2406 Pordevié Reply Brief, para. 125, citing Prosecution Rf:spnnsc Brief, para. 369.

# Pyordevié Reply Brief, para. 131,
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2. Analysis

829. The Appeais Chamber observes that the Trial Chamber entered convictions against'

- Pordevié for each of the crimes of deportation, other inhumane acts (forcible transfer), murder, and
persecutions on the basis of both his participation in the JCE*** and in aiding and abetting them. X%

This is apparent from the language used by the Trial Chamber in making its legal findings®!® and -

from the Disposition in the Trial Fadgement,**!!

830. In defenmining whether Dordevié could also be held liable for aiding and abetting the
crimes, the Trial 'Chamber relied on the same underlying conduct which formed the basis of his
‘participation in the JCE.*'2 It was satisfied that Pordevi¢’s conduct “had a substantial effect on the
petpetration by MUP forces of the crimes of -murder', deportation and persecutions in Kosovo in

1999 and that he was “aware that his acts were assisting the commission of these crimes™ *%* The
Trial Chamber further found: | -

[{Jn this case, the Accused’s leading role in the MUP efforts to conceal the killings of Kosovo
Albanian civilians and other persons taking no active part in the hostilities by arganising for the
clandestine transportation of the bodies of person killed by Serbien forces in Kosovo to secret
mass grave siics on MUP property in Serbia, together with his active steps fo prevent any
investigation into the cireumstances of these killing, and his faflure to ensure that all offences by
MUP forces were reported and investigated, taking into account his position as Chief of the RIB,

_ substantially assisted the commission of these crimes. These facts are sufficiently compelling 1o’
also maintain the conviction for aiding and abetting, as well as the conviction for zganicipaﬁng asa
member of the JCE, in order to fully encapsulate the Accused’s criminal conduet. !4

831.  The Appeals Chamber recalls that trial chambers ate not inherently precluded from entering
a conviction for a crime on the basis of more than one mode of hablhty if this is necessary to

rcﬂect the totality of an accused’s criminal conduchs The Appeals Chamber considers that the

2000 i) Judgement, paras 2159, 2193, 2230.

M9 Trial Judgement, paras 2194, 2214, 2230, See also Trial fudgement, para. 2164,

“I0 1n relation to Pardevi€'s participation in 2 JCE, the Trial Chamber explicitly stated that it “will enter a conviction
on this basis” (Trial Indgement, para. 2159). While it madeno such statement in relation to siding and abetting, the
language used elsewhere in the Trial Judgement clearly indicates thet the Trial Chamber intended to also enter a
conviction for each crime on the basis of this mode of liability: “[tf]be Chamber is satisfied beyond reasonable

doubt and finds that Vlastimir Dordovic is gnilty of aiding and abetting the crimes of deportation, forcible transfer,

murder, and persecutions established in this Judgement” (Trial Jndgement, para. 2164); “[tlhese facts are
sufficiently compelling fo also maintain the conviction for aiding and abetting, as well es the conviction for
participating as & member of the JCE, in order to fully encapsulate the Accused’s criminal condoct™ (Trial
Judgement, para. 2194); “[hlowever, as detailed in this Judgement, the Accnsed’s conduct was such as to also
render him liable to conviction and punishment for aiding and abetting the offences established” (Trial Iudgcment,
para. 2214).

11 Trial Judgement, para. 2230, .

%1 Tyis) Judgement, paras 2154-2158, 2162-2163. See also Trial Judgement, para. 2194,

M13 Trial Jndgement, para. 2163.

#14 Trial Judgement, para. 2194. ° '

M5 See Nohimana et al. Appesl .Tudgcmcnt, pare, 4R3; Ndindabahizi Appeal Iudgcman para. 122; Kaemuhanda
Appeal Tndgement, para. 77, See also D. Milofevic Appeal Judgement, para. 274,
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Trial Cil:amber correctly set out the applicable law in relation to the entering of convictions on the
basis of multiple modes of liability.**!® The Appeals Chamber further recalls that the scope of a
convicted person's criminal responsibility mﬁst be unequivocally established®®” and that a trial
chamber must “identify unambiguously the mode(s) of liability for which an accused is convicted
~and the relation between them”.ms The Appeals Chamber emphasises that whether single of
multiple forms of responsibility are found to be appropriate, it is the crime itself, rather than the
mode, of liability, for which an accused person is convicted.?*™ It follows that any senfence imposed
by a trial chamber must correspond to the totality of the criminal conduct of a convicted person, and
that the convicted pérson must not be punisﬁed more than once for the same conduct.**° In this
regard, the Appeals Chamber is satisfied that the Trial Chamber convicted Bordevié for the crimes
once, on the basis of two modes of liability, and not, as he contends, twice for the same crimes. !
Accordingly the Appeals Chamber finds that, as a matter of law, it was within the Trial Chamber’s

discretion to enter convictions on the basis of more than one mode of liability.

832.‘ The Appeals Chamber observes, however, that, contrary to the Prosecution’s submission, 22
the conduct relied upon to estab]isﬂ Dordevi¢’s liability pursuant to aiding and abetting is entirely
encapsulated within the conduoct the ‘Trial Chamber relied on to establish his participation in the
JCB, and that the Trial Chamber‘madc no distinction between the acts.committed by Dordevié with

. respect to either form of Hability.”** In these circumsta:r_lces, the Trial Chamber’s conclusion that

“It}hese facts are sufficiently compelling to also maintain the conviction for aiding and abetting
[...] in order to fully encapsulate [Dordevic’s] criminal conduct” does not provide any explanation
of the relationship between the two modes of liabillity.2424 As a result, the Trial Chamber fails to

415 Trigl Judgement, para. 2154, cltmg Nahimana et ol. Appeal Judgement, para. 483; Ndindabahizi Appeal
Todgement, paras 122-123; Kamuhanda Appes) Judgement, pase. .

27 Ndindabahiz Appeal Judgement, para. 122.

208 Ndindabahizi Appeal Tudgement, para. 123. See also Ndindabahizi Appeal Judgement, para, 122,

%1 See Ndindabahizi Appeal Judgement, para, 122. See also Kammhanda Appeal Judgement, Separate and Partially
Dissenting Opinion of Judge Shahabuddeen, para. 405.

20 See Ndindabahizi Appeal Judgement, para. 122. See also Prosecutor v. Milorad Krnofelac, Case No. IT-97-25-FT,
Decision on the Defence Preliminary Motion on the Form of the Indictment, 24 February 1999, pera. 10. Sce also
Kamukanda Appeal Judgement, Separate Opinion of Judge Wolfgang Schomburg, para. 389.

#2! See Trial Judgement, paras 2194, 2230, Contra Pordevi¢ Appeal Brief, paras 380-38 L.

*22 See supra, para. 827; Appesl Hearing, 13 May 2013, AT. 136). The Appeals Chamber notes that the Prosecution’s
suggcsflcn that the Trial Chamber relied on a partially different conduct in finding aiding and abetting is
unconvincing, The Prosecution refers to one concluding paregraph on DPordevid's criminal Hability, and ignores the
Trial Chambes’s other findings on aiding and abetting {compare Trial Jodgement, pa:a. 2194 with Trial Judgement,
2ea DETES 2160-2164).

23 Compare Trial Tndgement, paras 2154-2158 with Trial Tudgement, paras 2160-2164 The Appeals Chamber notes
in particular the Trial Chamber's discussion of Dordevic’s failure to take steps to prevent any investigation into
crimes, his active role in engaging volunteers and paramilitary units, and his leading role in MUP efforts to concenl
killings (see Trial Judgement, paras 2154-2156, 2163).

M# Gee Trial Judgement, para 2194, -
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articulate why both modes of liability were necessary to reflect the totality of his conduct??
particularly in light of its explicit finding that Dordevi¢'s “primary criminal liability in this case is
by virtue of his participation [...} in a joint criminal enterprise”, *** In the Appeals Chamber's view

this constifutes a fmlure to provide a reasoned opinion, and amounts to an error of Law sz

833, The Appeals Chamber will thcrcfore consider whether convictions on the ‘basis of both
aiding and abetting and commission through the JCE are necessary.to reflect the totality of
Dordevi¢’s conduct. In light of the fact that the two modes of lizbility were cstablished based on
exactly the same conduct,”® the Appeals Chamber finds that entering a conviction under both
‘modes is not necessary to reflect the totality of Dordevi€'s conduct. In this regard, the Appeals
Chamber agrees with the Trial Chamber that Dordevié’s “primary criminal liability” follows from
bis participation in the JCE#® Accordingly, the Appeals Chamber finds that the totality of
DPordevi¢'s criminal conduct is fu]iy reflected in & conviction based solely on his participation in the
JCE.

834. The Appeals Chamber therefore grants Dordevic's suﬁ-g;round of appeal 18(A) in part and
reverses the Trial Chamber’s findings concerning Counts 1-5 with Tespect to giding and -abetting,
and dismisses the remainder of Dordevié’s sub-ground of appeal IB(A). In light of this reversal,
Pordevi¢'s ground of appeal 11, alleging erroes in relation to aiding and abetting, is moot.”**® The

impacf if any, of this reversal, and the question of whether his sentence was increased due to a

» 2431 2432

“double conv1ct10n will be discussed in the Sentencing section of this Judgement.

. Alleged errors of law when entering multiple convictions under Article 5 of the Statute

835.- The Trial Chamber entered convictions against Dordevi¢ under Article 5 of the Statute for -

deportation (Count 1), otber inhumane acts (forcible transfer) (Count 2}, and murder (Count 3), as

well as persecutions (Count 5) through those same underlying crimes.?** It found that these crimes

contained materially distinct elements and were thus permissibly cumulative 2

25 Sae Tnal Yudgement, para, 2154,

#26 Trial Judgement, para. 2213 (emphasis added).

See supra, paras 14-13.

M8 T Fudgement, paras 2154-2158, 2152,2153

2429 THa] Judgement, para. 2213. :

%0 Gee Dardevié Appeal Brief, paras 206-303,

31 Pordevié Appeal Bricf, para. 395.

M2 See infra, paras 976-980. '

233 Trial Tudgement, paras 2202, 2230. See also Trizl Judgement paras 2196-2201.
#% Trial Jndgement, parzs 2198-2201,

2427
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1. Arguments of the parties

836. Dordevi¢ submits that the cumulative convicﬁéns entered against him for the crimes of

deportation, forcible transfer, and murder as well as for persecutions through the same conduct

under Article 5 of the Statute are unfair and prejudicial **** According to him, “the Trial Chamber

_did not provide adequate reasoning to show how these crimes are mateﬁaﬂy distinct or how the

original counts are not subsumed by the niore spéciﬁc crimes as pf:rsaclltions’’,242’6 Pordevi¢ further
submits that there are “cogent reasons to review this issue and retum to the original jurisprudence
which would prohibit cumulative Article 5 convictions” in light of a number of dissenting opinions
oﬁ this matter in Appeals Chamber judgements and a recent judgement of the BCCC (“Duch Trial

. Ju,dg:&v:m:nt’’).2437 Dordevié accordingiy requesis the Appeals Chamber quash his convictions

pursuant to Article 5 of the Statute to the extent they are cumulative and reflect the same
2438 )

conduct.

837. The Prosecution responds that it was within the discretion of the Trial Chamber to enter
convictions against Pordevié for the crimes of deportation, murder, and forcible transfer and the
crime of persecutions through those same acts.”*® It further responds that the Trial Chamber

followed the well-established jurisprudence that cumulative convictions are permissible where

Article 5 crimes contain materially distinct elements and emphasises that such precedent should not’

lightly be disturbed.?**° Finally, the Prosecution responds that Dordevié fails to explain how the

. Trial Chamber's analysis was insufficiently reasoned, or how the case law may be characterised as

devé:lc'vpil:lg.2441

1928

5 pordevié Appeal Brief, paras 399, 405; Appeal Hearing, 13 May 2013, AT. 110, referring to Stanifi¢ and

Zupljanin Trial Judgement, vol. 2, para. 912,

296 Dyordevié Appeal Brief, para. 405. ' .

%97 Pordevié Appeal Brief, paras 402-403, referring to Kordi¢ and Cerkez Appeal Tudgement, Joint Dissenting
Opinion of Judge Schomburg and Judge Gliney on Cumulative Convictions, Staki¢ Appeal Judgement, Opinion
Dissidente du Jugs Giiney sur le cumul de déclarations de culpabilité, Naletilic’ and Martinovic Appeal Judgement,

- Opinion dissidente conjointe des Juges Giney et Schomburg sur le cumul de déclarations de culpabilité, Nahimana
ef al. Appeal: Tndgement, Parity Dissenting Opinion of Judge Gliney. Prosecutor v. Guek Eav Kaing alias “Duch”,
Case No. 001/18-07-2007/ECCC/TC, Trial Judgement, 26 July 2010, peras 563-565. Dordevi¢ contends that the
underlying crimes of murder, deportation end forcible transfer are “slready encapsulated by a conviction for
persecution by those sams crimes” (Pordevié Reply Brief, para. 136). \

23 Pordevié Appeal Brief, para. 406. - :

% progecition Response Brief, para. 387.

24 Drosecntion Response Bricf, paras 387-389.

241 progecution Response Brief, para, 390, citing Pordevi€ Appeal Brief, paras 395, 405.
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838. Dardevié replies that the practice of entering cumulative convictions “began in late 2004 in

a narrow 3:2 decision which reversed years of established practice”.***

2. Analysis

839.  The jurisprudence of the Tribunal on the issue of cumuiative convictions is well-established.
The Appeals Chamber in Celebiéi held that it is only permissible to enter multiple criminal
convictions nnder separate statutory provisions to punish the same conduct if “each statutory
provision involved has a materially distinct element not contained in the other”.** The test, which
has been applied by the Tribunal since that case, therefore “focuses on the legal elements of each
crime that may be the subject of a cumulative conviction rather than on the underlying conduct of -
the accused,”**** In order for an element to be considered materially distinct, it “requires proof of a
fact that is not required by the other” element ***5 The Appeals Chamber in Kordic and Cerkez
opined ‘that “[tjhe cummlative convictions test serves twin aims: ensuring that the accused‘ is-
convicted only for distinct dffenccs, and at the same time, ensuring that the convictions entered
fully reflect his criminality.”?**® Where, in relation to two crimes, fhis test is not met, the trial

~ chamber should enter a conviction under the more specific provision, >’

840. The Appeals Chamber recalls that cuﬁ:tulativg convictions on the basis of the same conduct
- ‘under Article 5 of the Stafute have been held to be permissible in relhtion to the crimes of
deportation, forcible transfer, murder, and persecutions as a crime against humanity % The
Appeal-s Chamber in Kordic and Cerkez concluded that persecutions as a crime against humanity
has a materially distinct element from deportation, other inhumanc‘ acts (forcible transfer), and
murder as crimes against humanity, in that persecutions requires proof that an act or omission

discriminates in fact and proof that the act or omission was committed with specific intent to

22 Bordevié Reply Brief, para, 135. : ]

%8 Celebici Appeal Judgement, pare. 412. See Krajisnik Appeal Tudgement, para, 386; Staki¢ Appeal Judgement, para.
355; Kordi¢ and Cerkez Appeal Judgement, paras 1032-1033; Krstic Appeal Judgement, para. 218; Kunarac et al.
Appeal Tudgement, para. 173; Jelisi¢ Appeal Judgement, para, B2. See Gatete Appeal Judgement, para. 259.

## Krajisnik Appeal Judgement, para. 387, citing Stakid Appeal Judgement, para. 356. See Kordic and Cerkez Appeal
Judgement, paras 1039-1043. :

25 Celebici Appesl Tudgement, paras 412-413, Sce Krajisnik Appeal Judgement, para. 386; Stakic Appeal Judgement,
para. 355; Kordic and Cerkez Appeal Judgement, paras 1032-1033; Xrsti Appeal Judgement, para. 218; Kunarac
et al. Appesl Judgement, para. 173; Jelisic Appeal Indgement, para, 82,

246 Rordir and Cerkez Appeal Fudgement, para, 1033, : ,

47 Staki¢ Appesl Tudgement, paras 355-356; Kordid and Cerkez Appeal Tudgement, paras 1032-1033; Krstic' Appesl
Jndgement, para. 218; Celebici Appeal Judgement, paras 412-413; Jelisic Appeal Jodgement, paras 78-79.

4 Krajitnik Appeal Jodgement, para. 391; Stakic Appeal Judgement, para. 367,
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disctiminate.”** The Appeals Chamber is not convinced by Dordevi€'s assertion that the Kordic
and Cerkez Appeal Judgement improperly applies the Celebici test and recalls that the Kordic¢ and
éerkez Appeals Chamber “clearly explained the reasons that warranted the departure from previous
cases”.”**® Subsequent Appeal Judgements in the Staki¢, Naletili¢ and Martinovi, and Nahimana et
al. cases conﬁrmed the approach adoptcd in Kordic and Cerkez. ™.

841. The Appcals Chamber finds unpersuasive Dordevié’s suggestion that the “continuing
dissents on thié matter” and the Duch Trial Judgement constitute “compelling” reasons to revisit the
jurisprudence of the Tribunal.“ﬂ In a number of dissenting opinions, including to the Kordic and
Cerkez Appeal Judgement, Judges Schomburg and Giiney have argued that infra-Article 5
convictions for persecutions with other crimes against bumanity are impermissibly cumulative.ma
The Duch Trial Judgement supports their view.** The Appeals Chamber notes, however, that
nejther the dissenting opinions nor the Duch Trial Judgement are binding upon it. Further, as stated
above, the Appeals Chamber in Kordi¢ and Cerkez clearly explained the reasons for its

interpretation of the standard sot out in Celebici,*”

and subsequent Appcal Judgements have
confirmed the Kordi¢ and Cerkez approach.>**® The Appeals Chamber thcreforc sees no cogent

Teason to depart from its well-established jurisprudence.

842. The Appeals Chamber is further satisfied that convictions based on the same acts may be
entered for the crimes of dcpéﬂation other inhumane acts (forcible transfer), murder, and

1926

persecuhons under Article 5 of the Statute. The Appeals Chamber accordingly finds that the Trial

Chamber did not err in law in entering curmilative convictions for these crimes.

‘843, In light of the foregoing, the Appeals Chamber dismisses Dordevic’s sub-ground of
appeal 18(B) in ifs entirety..

% Krajisnik Appeal Judgement, paras 389, 391; Staki¢ Appezl Tudgement, paras 359-362; Kordic® and Cerkez Appeal
Tudgement, paras 1041-1042, :

us0 Kragﬁmk Appesl Judgement, para. 389, refering to Kordic and Cerkez Appeal Judgement, para. 1040.

! See. Nahimana et al. Appeal Judgement, paras 1026-1027; Naletili€ and Martinovic Appesl Judgement,
paras 587-591; Stakic Appeal Judgement, paras 355-367.

32 See Dordevié Appeal Brief, paras 399, 403. '

"2 Sce Kordic and Cerkez Appeal Tudgement, Joint Dissenting Opinion of Judge Schomburg and Judge Giiney on
Cumulative Convictions, Stakif Appeal Judgement, Opinion dissldente du Tuge Gliney sur Ie comul de déclarations
de culpabilité, Naletili¢-and Martirovié Appeal Judgement, Opinion dissidents conjointe des Juges Giiney et
Schomburg sur Ie cumul de déclarations de culpabilitt, Nakimana et al. Appeal Judgement, Partly Dissenting
Opinion of Tudge Giiney.

5% Duch Trial Judgement, para. 565.

M35 Krajisnik Appeal Judgement, para, 389, referring to Kordic and éerkez Appeal Judgement, para. 1040. See Krstic
Appeal Judgement, paras 230-233; Vasilijevic Appeal Tundgement, paras 144-146; Krnojelac Appeal Judgement,
para. 1B8.
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XIX. PROSECUTION’S FIRST GROUND OF APPEAL: RESPONSIBILITY |
'~ FORPERSECUTIONS THROUGH SEXUAL ASSAULT

A. Introduction

844, The Trial Chamber found that two young women, Witness K14 (in Priftina/Prishtiné town)
and Witness K20 (in Beleg village, Detani/Degan municipality), were .r.aped' and that sexual assault
had been established with regard to beth women.2*”” The Trial Chamber was not satisfied that any
other alleged sexual assaults had been proven.mﬂ Furthet, the Trial Chamber was not satisfied that
the crime of persecutions was established with regard to the established sexual assauits as it did not
find that they were carried out with the requisite discriminatory intent.>*? As the Indictment does
not .charge sexual assault other than as an underlying act of persecutions, the Trial Chamber counld

not enter convictions against Dordevi€ for sexual assault.2*5

845. Under its first ground of appeal, the Prosecution submits that the Trial Chamber erred in
failing to find: (i) sexual assault in relation to a Kosovo Albanian gir™ in a convoy in
Pri§tina/Prishting municipality and two young Kosovo Albanian women in Beleg, Decani/Degan

municipality; (ii) the crime of persecutions through the sexual assaults of these three young women

_ and that of Witness K14 and Witt_lcss K20; and (iii} that Pordevié was liable for these crimes under
. the third category of joint criminal enterpx:is.f‘,.2462 The Prosecution requests that the Appeals

Chamber enter a conviction for persecutions through sexual assault as a crime against humanity and

56 Qoo Nahimana et ol Appeil Judgement, peras 1026-1027; Nalefilié and Martinovi¢ Appeal Tudgement,
'paras 587-591; Stakic Appeal Judgement, paras 355-367. : ‘

%57 Trial Tndgement, paras 838, 1151, 1791, 1793. The Appeals Chamber notes that in these findings, the Trial
Chamber identified the two women who had been raped as, respectively, “2 yonng Kosovo Albanian woman [who)

was taken from her home in the municipality of Pristina/Prishting by policemen to a hotel” and “a young Kosovo

Albenian who was subjected to multiple rapes by VJ soldiers [...] in the night of 29/30 March 1999 in the village .

of Beleg” (Trial Jodgement, pﬁ:as 1791, 1793). However, it is clear from the context that the Trial Chamber was

referring to Witness K14 and Wimess K20, respectively (see Trial Judgement, paras B33, 838, 1151, 1791, 1793, .
and references cited therein). The Appeals Chamber will therefore in this Judgement refer to these two young

women by their pseudonyms.

- %% Tha] Fadgement, paras 832, 1792, 1794-1795.

58 o] Judgement, paras 1795-1797. ,

UK goe Indictment, paras 72-73, 75, 77, The Indictment alleges, under Count 5, that Pordevic is responsible for
persccations throngh sexual assaults committed by the farces of FRY and Serbia (Indictment, para. 77(c)).

26! The Trial Chamber mainly refors to the female in 2 convoy as a girl. However, there is no evidence indicating her
precise age and whether she should be described as a girl or & young woman. The Appeals Chamber notes that
Witness K14's evidence refers to her both as a gir] and 25 a women (sec K14, 24 Sep 2009, T. 8997-8098,
9024-9025 (closed session); Exhibits P1325 (confidential), pp 3-4; P1326 (confidential), p. 1426). The Appeals
Chamber will maintzin the usage of the word “girl” in this Jodgement, rather than substituting it with “young
woman” but stresses that this must in no way be understood to imply that her treatment during the alleged events is
IMOre Serious. ‘

& Pprosecution Appeal Bricf, paras 1, 4-56; Appeal Hearing, 13 May 2013, AT. 176-191, 195-206.

. %
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increase Pordevié’s sentence.2*® Dordevi¢ argues that the Prosecution has failed to show any errors
in the impugned parts of the Trial Judgement and that, in any event, the Appeals Chamber does not
_ possess the power to enter new convictions or increase a sentence when there is no right of 2 further

appeal.*** The Appeals Chamber will address these submissions in turn.
B. - Alleged errors in findings on sexual assault
1. Introduction

846. The Trial Chamber found that the alleged sexual assaults of the Kosovo Albanian gilina

convoy in Pristina/Prishting and two youﬁg Kosovo Albanian women in Beleg were not established |

due to a lack of direct evidence. 25

847. The Prosccution submits that by requiring direct evidence, the Trial Chamber erroneously
considered the ev1dence before it to be insufficient to prove these sexual assaults, 66 The

- Prosecution contends that the only reasonable conclusion to be drawn from the evidence is that the
Kosovo Albanian girl i in a convoy and the two young women in Beleg vﬂlage were sexually
assaulted and that the Trial Chamber therefore erred when it found otherwise. 2

848. Dordevic responds that the Prosecution “simply restates the evidence" without showing how
the Trial Chamber failed to take it into consideration.**® He contends that the Trial Chamber acted
within its discretion when it declined to rely solely on circumstantial or indirect evidence.**®

~ 849. In this sub-section, the Appeals Chamber will first set out the elements of sexual assault. It
will subsequently address the submissions with regard to the alleged sexual assaults of the girl in a
convoy in Pridtina/Prishting municipality and the two young women in Beleg.

2. Definition and elements of sexual agsault

850. The Appeals Chamber notes that the definition and elements of sexual assault have been
discussed, in various degrees of detail, by several trial chambers.**’ Trial chambers have held that

28 progecution Appeal Brief, para. 56; Appeal Hearing, 13 May 2013, AT. 178, 206.

#% Dordevié Response Brief, paras 3-6, 54,

265 Trigl Judgement, paras 1792, 1794. The Trial Chamber 2lso found that the alleged sexual assaults m the
municipalities of Srbica/Skendersj and Prizren had not been proven (Trial Judgement, para. 1735). The Prosccution
has not appealed this finding. :

386 progecution Appeal Brief, paras S, 18.

57 Prosecution Appeal Brief, paras 5, 18, 22, 24, 34, 39.

2468 Dyrdevié Response Brief, paras 33, 35.

289 gee Pordevié Response Brief, paras 33-34, /ﬁ
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sexual assault is broader than rape and encompasses “all serious abuses of a sexual nature inflicted
upon the physical and moral integrity of a person by means of coercion, threat of force or
infimidation in a way that is humiliating and degrading for the victim's dignity”.*"" The Appeals
Chamber notes that the Milutinovi€ et al. Trial Chamber, after a thorough analysis, identified the
elements of sexual assault as follows: '

(2) The physical perpetrator commits an act of 2 sexnuzl natire on another; this includes requiring
that other person to parform such an act,

(b} That act infringes the victim’s physical integrity or amounts to an oufrage to ths victim's
persanal dignity. )

(c) The victim does not consent to ‘the act,

{d) The physical perpetrator intentionally commits the act. _

(¢) The physical perpotrator is aware that the act occurred without the consent of the victim. 2™

851. This definition was adopted by the Trial Chamber in the present case. %73 While the Appeals
Chamber is satisfied that this deﬁmtlon correcﬂy reﬂects the elements of sexual assanlt (other than
rape), it finds that some fu.tthcr claborahon is uscful

852. It is evident that sexual assanlt reguires that an act of a sexual nafure take place. The

Appeals Chamber notes that the act must also constitute an infringement of the victim’s physical or
moral integrity. 2474 Often the parts of the body commonly associated with sexuality are targeted or
involved. Physical contact is, however, not required for an act to be qualified as sexual in nature, 2"
Forcing a person to perform or witness certain acts may be sufficient, so long as the acts humiliate
and/or degréde the victim in a sexual manner. 2" Furtﬁermore the Appeals Chamber agrees with
the Milutinovic et al.‘Trial Chamber that “it would be mappropnatc to place emphasis on the sexual

gratification of the perpetrator [..] In thc context of an armed conflict, the sexual humiliation and

UM Qe Milutinovicd et ol, Trial Iudgement, vol. 1, paras 195-201; Brdamn Trial Judgemcnt, para. 1012 Staki¢ Trial
Judgement, para. 757; FurundZija Trial Tudgement, para. 186.

%1 Brdanin Trial Judgement, para, 1012; Stakic Trial Judgement, para, 757; Furund#ija Triel Judgement, para. 186 (in
theése cases, the definition of sexual assault was not challenged on appeal). See Kvolka'ef al. Trial Jndgement,

para. 180, referring to Akzyesn Tral Judgement, pare. 688 (the definiion of sexual assault was again not .

challenged on appeal), See Akayesu Tral Judgement, in which the Trial Chamber held that “sexual violence, which
includes rape, [is] any act of 2 sexual nature which is commitied on & person under circumstances which are
coercive. [It] is not limited to physical invasion of the human body and may include acts which do not involve
pcncl:ranan or even phymcal contact” (Akayesu Trial Tudgement, para. 688. This definition was also not challenged
ppeal).

2472 Aﬁlunnowc et gl. Trial Judgement, vol. 1, para. 201.

73 Trial Tudgement, para 1768.

274 Qee Stakid Trial Judgement, para. 757; Furund#ija Trisl Judgement, para. 186.

W5 goe Milytinovic et al. Triel Judpement, vol. 1, pare. 199; Akayesu Trial Tudgement, para. 688.
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_ degradation of the victim is a more pertinent factor than the gréﬂiﬁcation of the perpetrétor” as it is
precisely the sexual humiliation and degradation which “provides specificity to the offence” "
With regard to the issue of consent, the Appeals Chamber considers that any form of coercion,

including acis or, threats-of {physical or psychologlcal) viclence, abuse of power, any otber forms of

duress and generaily oppressive surrounding circumstances, may constitute proof of lack of consent
and usually is an indication thereof. " In addition, a status of detention, particularly during armed
conflict, will normally vitiate consent, *"

3. Kosovo Albanian girl in a convoy in Priftina/Prishting municipality

853. The Trial Chamber considered Witness K14's evidence that,-somctimc in April 1999, a
Kosovo Albanian girl, who was travelling with ofher displaced- persons in a convoy from
 Grastica/Grashtict in the Pristina/Prishting municipality to the town of Priftina/Prishting, was taken
off a tractor in Lukare/Llukar by two men, one being a policeman and the other carrying knives and
dressed in camouflage trousers.2*® The man dressed in camouflage trousers took the girl into.The
woods, while the policeman stood guaId.MI_ When the man came out of the woods, the policeman
then went into the woods with the girl.*** The Trial Cﬁamber considered Witness K14’s evidence
that the girl was heard from the convoy to be screaming andrcrying while in the woods, and that
when she was returned to the convoy about half an hour later, she was flushed from crying**® It
also no’;'ed that, while she had been clothéd when taken into the ﬁ'oods, “[s]he was barefoot,
wrapped in a blanket and appeared to be naked” upon return to the convoy.2*™ The Trial Chamber
* concluded that the evidence on the alleged sexual assanlt of the girl in the convoy was insufficient
to satisfy a finding of sexual assault, ﬁoﬁng in particular the lack of direct evidence regarding tﬁe

events in the woods.>*®

W See Milutinovic et al, Trial Tadgement, vol. 1, para. 199; Brdanin Trial Judgement, para. 1012; Staki¢ Trial
Tudgement, para. 757; FurundZja Trial Judgement, para. 186.

U7 Milutinovic ef al. Trial Judgement, vol. 1, para. 199.

T Gee Milutingvid et al. Trdal Judgement, vol. 1, para, 200.

UM Qee Kvolka ef al. Appeal Judgement, para. 396; Kunarac et al. Appcal Iudgcme:nt, parac 132-133; Milutinovic et
al. Trigl Tadgement, vol. 1, para. 200.

80 Tral lndgement, paras 832, 1792

#8. Trial Judgement, paras 832, 1792.

% Tria] Judgement, para. 832.

48 mis] Iudgement, paras 832, 1792. - . ‘

M84 Trigl Tndgement, paras §32, 1792, with further teferences. -

285 Trial Judgement, paras 832, 1792.
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" (2) Arguments of the parties

854. The Prosecution submits that the Ttial Chamber erred in finding that the gir] taken from the
- convoy was not sexually assaulted.***® According to the Prosecution, Witness K14 witnessed that
the girl was sexually assaulted by two men: a policeman and a man carrying knives and dressed in
camouflage trousers.2*®’ It argues that the intent of the men was clear when they told the girl she
was beautiful and dragged her from the convoy into the woods. % According to the Proéecution,
_the specific circumstances of the incident further confirm that the girl was subjected to sexual
assault. These circumstances include that the men took turns going into the woods with the girl and
standing guard, the girl returned wrapped in a blanket and appeared to be naked after the incident
while she had been dressed before, and “[s]he showed no signs of bruising or bleeding that could

have accounted for her screams,"2*%°

855. Dordevic responds that no one saw what happened to the girl in the woods and she did not
-tell anyone what ocu;l.u'red.z"'90 He confends that the only available evidence is 'Witness K14's
 assumption regarding “what may have happened to the girl” taken_from' a con\}cy; and that the Trial

Chamber acted within its discretion in declining to rely solely on her circumstantial ‘evidence to
. make a finding that sexual assault was not, established.”” |

() Analysis

. * The Appeals Cbaﬁbc; recalls that triel chambers zre vested with broad discretion in their
assessment of the evidence,”® Therefore, the Appeals Chamber will not lightly disturb a trial
chamber’s finding of fact.*** It will only do so when it considers that no reasonable trier of fact
could have reached thé impugned decision.** The Appeals Chamber will assess whether no

2486 e Prosecution Appeal Brief, peras 18-24; Appeal Hearing, 13 May 2013, AT. 179.
M7 progecution Appeal Brief, paras 18, 20.
% Progecution Appeal Brief, paras 20-22, reforring to Trial Judgement, para. 832, Exhibit P1325 (confidential),
mp 3-4.

A3 Pmsscub.on Appeal Brief, paras 20-22. The Prosecution further refers specifically to the fact that the girl’s screams
could be heard in the convoy and that she was red in the face and flushed from crying when she retumed to the
convoy {(Prosecution Appeal Bref, paras 20-22, referring to Trial Judgement, para. 832, Exhibit P1325

" (confidential), K14, 24 Sep 2009, T. 85997-8998 (closed scssion).

290 Byordevié Response Brief, para. 31,

2491 Sy Dordevic Response Brief, paras 33-34,

M2 See e.g, Boskosk and Tarculovski Appesl Iud.gcment. para. 14; Kupreskic et al Appeal Judgement, paras 30-32;
Nchamihigo Appeal Judgement, para. 47.

M3 D, Milo¥evid Appeal Tudpement, para. 15; Mrk¥i¢ and Sljivandanin Appeal Yudgement, para. 14 Simid Appeal
Judgement, para. 11; Krnojelac Appeal Judgement, para. 11. See also supra, para. 17.

%% Haradinaj et ol. Appeal Judgement, para, 12; Bokoski and Taréulovski Appeal Tudgement, para. 13; D. Milofevid”
Appeal Judgement, para. 15; Mrisi€ and StivanZanin Appeal Judgement, para. 13. See also supra, para. 16.
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reasonable trial chamber could have found that the evidence was insufficient to satisfy a finding of

sexual assanlt in relation to the girl in a convoy.

857. With regard to the lack of direct evidence, to which the Trial Chamber referred, the Appeals

1920

Chamber recalls that a t:rial chamber may infer the existence of a parficular fact upon which the

guilt of the accused depends from circumstantial evidence, as long as it is the only reasonable

_ inference that could be drawn from the evidence presented. 2493 This also means hat there i is no

requirement that an afleged victim personally testify in a case for a trial chamber to make a finding
that a crime was committed. As regards the alleged sexual assault of the girl in the convoy, the
Appeals Chamber considers that the facts that she was heard from the convoy to be screarning and
crying, and that when' she retumed to the convoy she was flushed from orying,** are clear
indications that she was subjected to mistreatment at the hands of the two men whﬂa in the woods.
Further, as the Tﬁal Chamber noted, the girl was dressed when she was taken into the woods but
wrapped in a blanket and appeared to be naked when she returned.”®’ The Appeals Chamber
considers that the only reasonable conclusion in a situation where a young girl is taken by men to a
location out of sigﬁt is heard screaming and crying, and is retumed in a seemingly naked state, is
that she was subjected to mistreatment that was sexual in nature. %8 This is further corroborated by:
(i) the suggestive comment made by one of the men when taking the girl from the c:onvoy,z"‘99
(ii) the fact that the men took tums standing guard‘and going into the woods to be alone with the
girl, 2% (iii) the giﬂ'é appatent emotional trauma when she returned to the convoy while she did not

show any visible sign of external violence, such as bruising or bleeding, that could have otherwise .

‘2495 Gali¢ Appeal Tudgement, para. 218; Stakic Appeal Judgement, para. 21%; Celebici Appesl Judgement, para. 458; .

Kupre§kid et al. Appeal Tudgement, para. 303; Muhimana Appeal Judgement, para_ 49,
%6 gep Trial Judgement, paras 832, 1792.
97 "] Tudgement, paras 832, 1792.
98 o Muhimana Trial Yodgemest, para. 32, in which the Trial Chamber found that: “[aJlthongh Witness AP was not

an eye witness to the rape of Goretti and Languida, the Chamber infers that the Accused raped them on the basis of -

the following factors: the witness saw the Accused take the girls into his house; she heard the victims scream,
mentioning the Accused’s name and stating that they ‘did not expect him to do that” to them; finally the witnesses
saw the Accused lead the victims out of his house, stark naked, and she noticed that they were walking ‘with their
legs apart™ (Muhimana Trial Tndgement, para, 32). The Appeals Chamber confirmed that, on this basis of this
evidence, it was reasonableé for the trial chamber to have found. that the girls were raped (Muhimana Appeal
Judgement, para. 50). The Appeals Chember did nof, however, uphold the finding that the accused personally
© committed the rapes (Muhimana Appeal Judgement, paras 51-52).
9 gop Fxhibits P1325 (confidential), pp 3-4; P1326 (confidential), p. 1426; K14, 24 Sep 2009 T. 8997, 9024 (closed
- session). According to Witness K14, one of the men told the gid “Come bere with me. You're very beautifal”
(Bxhibits P1325 (corfidential), p. 3; P1326 (confidential), p. 1426; K14, 24 Sep 2009, 'T. 8997, 9024 (closed
sesgion)). Cf. Prosecution Appeal Brief, para. 22,
%0 See Trial Judgement, para. 832, referring to Exhibit P1325 (conﬁdanl:lal) p- 4, K14, 24 Sep 2009, T. 9024-5026
{closed session).
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accounted for her screaming and crying,z501 and (iv) Witness K14's evidence that the man who
carried kmives and was dressed in .green camouflage trousers was known fo do “these kinds of
things™.*°* The A];.Jpeals Chamber finds that no reasonable trier of fact presented with this evidence
could have failed to conclude that the only reasonable inference was that the girl was subjected io
an act sexual in nature that infringed wpon her right to physical integrity and/or amounted to an
putrage on her personal dignity. Moreover, the circumstances, including that the girl was “dragged”
into the woods by the men and that she was heard to be scre'{iming, shoﬁting, and érying, confirm
that the gir] did not consent and that the tWwo men knew his, 2% ' | |

858. The Appeals Chamber considers that this conclusion is not undermined by DPordevié’s
argument that the only evidence on this assault comes from Witness K14 without con‘oboratim.l.2504
In this regard, the Appeals Chamber recalls that the testimony of a single witness may be accepted
without the need for corroboration, even if it relates to a material fact.”® Additionally, although
‘Witness K14 did not directly witness what the men did to the young girl in the woods, the Appeals
Chamber considers- that Witness K14’s evidence is not simply based on an “assumption” as
suggested by Dordevic. " Rather, it consists of what Witness K14 parsonally observed and heard

1919

. ’immediately prior to, during, and after the taking of the girl into the woods. "7 Moreover, lthe'

Appeals Chamber observes that the Trial Chamber found Witness K14's evidence to be reliable.”"
Also, Dordevié does not raise specific challenges to Witness K14’s credibility.

859. In view of these considerations, the Appeals Chamber considers that no reasonable trier of

* fact could have concluded that the evidence was insufficient to prove the sexuval assault of the-

Kosovo Albanjan girl in a convoy by two men, one being a policeman. The Appeals Chamber
therefore finds that the Prosecution has shown that the Trial Chamber erred in its assessment of the

200 Qee Trial Judgement, para. 832 (referring to Exhibit P1325 (confidential), p. 4, K14, 24 Sep 200, T. 8997 (closed
session)), 1792. According to Wimess K14, the girl showed no signs of bruises or blecding but looked “quite
different” when she was returned back to the convoy, being completely red in the face and flushed with cryin,
(Exhibit P1325 (confidential), p. 4; K14, 24 Sep 2009, T. 8997 (closed session)). . .

B2 Erhibit P1325 (confidential), p. 4.

2503 Exhibit P1325 (confidential), pp 3-4; K14, 24 Sep 2009, T. 8997 (closed session).

20X goe Dordevié Response Brief, para. 34, - _

%05 Harading et al. Appeal Jodgement, para. 219; Tadi¢' Appeal Judgement, para. 65; Aleksovski Appeal Tudgement,
para. 62; Celebici Appeal Tudgement, paras 492, 506; Kayishema and Ruzindara Appeal Judgement, para. 154. See
also D. Milofevi¢ Appeel Judgement, para. 215 (expressing that “nothing prohibits a Trial Chamber from relying

om uncomobarated evidence; it has the discretion to decide in the circurnstances of each case whether corroboration -

is necessary or whether to Tely on uncorrobarated, but otherwise credible, witness testimony™).
2% Ses Pordevié Response Brief, para. 34. - : ' ,
2507 Bxhibits P1325 (confidential), P1326 (confidential); K14, 24 Sep 2008, T. B997-8998, 5024, 9026 (closed session).
2508 The Trial Chamber stated it had taken into account variations in the evidence of the witness on certain issues but
found that such veriations did not affect the reliability of her evidence (Tral Judgement, para. 833, fn. 3209).
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evidence. The Appeals Chamber will address the Prosecution’s submission that this sexual assault -

constitutes the crime of persecutions in the following section 3%

4. Two young Kosovo Albanian women in B:cleg_

860. The two young Kosovo Albanian women in Beleg were detained on the night of 29 to
30 March 1999 fogether with a group of other women and children, including Witness K20 and
Witness K58.2™ The Trial Chamber found that Witncss K20 was raped that night by members of
the Serbian forces.”!! In addressing the alleged sexual assaults of the other two young women, the
Trial Chamber recalled Witness K58’s evidence that;
other young Kc;sovo‘ Albanizn women ware selected and taken awsy by soldiers, for lengthy -
periods of time thronghout the night of 29/30 March 1999 in Beleg. When the young women were

brought back, they were cryin, % and had dishevelled hair. One of the.m wes heerd telling her
mother that she had been raped.

The Trial Chamber concluded that: “[i]n the absence of further evidence [it was] unable fo make a
finding that these two women were subjected to sexual assault,”>?

('aj Arpuments of the parties

861, The Prosecution submits that the Trial Chamber erred in finding that the two young Kosovo

Albanien women were not sexually assaulted on the night of 29 to 30 March 1999 by failing to

consider the relevant evidence of Witness K202 It argues that had the Trial Chamber considered

all of the relevant evidence, including that of Witness K20, it would have found that the two ybungl

women were sexually assaulted. "> According to the Prosecution, the evidence shows that the two

young women were taken to a burnt-out house together with Witness K20,%* who saw cne of the -

women being taken to a room by Serbian forces and heard both women screaming,”>’’ The

Prosecution contends that the conclusion that the two young women were sexually assaulted is

50 Ges infra, Section XIX.C.3.

510 goe Trial Judgement, paras 1145-1152, with further references.

U Trial Tudgement, para. 1151, 1793. See also infira, Section XIX.C.

12 Trial Jndgement, para. 1794 (citations omitted). See also Trial .Tudgemf:nt, pere. 1152, referxing to Exhibits P1080,
p. 6, P1081, p. 7468, X58, 13 Jul 2009, T.7299.

24 Trial Judgement, para. 1794.

214 Progecution Appeal Brief, paras 5, 34, referring to Trial Judgement, para, 1794, Exhibits P1275 (confidential),
pp 5-6, P1281 (confidential), p. 2532; Prosecution Reply Brief, para. 10. See Appeal Hearing, 13 May 2013
AT. 179, 182,

15 Progecution Appeal Brief, para. 34; Prosecutlon Reply Brief, para. 10,

B prosecution Appeal Brief, paras 34-15.

1 prosecution Appeal Bricf, para. 36; Appeal Hearing, 13 May 2013, AT. 182.
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further supported by the fact that _duﬁng that same night, other young Kosovo Albanian women

were sexually assaulted. >

862. Dordevi¢ responds that the evidence presented on the alleged sexual assaults of the two

1917

young women in Beleg is based on hearsay and uncorroborated.*"® He contends that Witness K58°s '

evidence on the incident is hearsay as she overheard one girt telling her mother that she had been
raped. 2% He adds that Witness K58 did not know the girl who told her mother that she had been
raped.zs21 Therefore, it could have been that Witness K58 overheard Wimesﬁ K20, for whom sexual
assault has been established, telling her mother that she had been raped.”*” Dordevié further argues
that the two young women both told Witmess K20 that they had not been raped. and that
Witness K20's assumption is therefore the only basis for establishing that they were éubjcctcd to
sexual assault > Dordevié submits that the Trial Chamber acted within its discretion in declining
to rely solely on this circumstantial eviderice fo make a finding of sexual assault in relation to this

incident ™

(b) Analysis

863. In finding that the sexual assaults of the two young women in Beleg were not established,
the Trial Chamber relied only on the evidence of Wimess K58.**” The Trial Chamber thereby
' fajléd to consider the evidence of Witness K20 on this incident, even though it had previously
discussed Witness K20’s evidence in the context of the description of events in Beleg, found her
credible, and relied on her evidence to find that she was raped.”? |

864. The Appeals Chamber recalls that, while a trial chamber is not obliged to refer to every

piece of evidence on the record, failure to address evidence that is clearly relevant to a finding

1% progecntion Appeal Brief, para. 37, The Prosecution refers to evidence that during that night, other women were
taken away in small groups for lengthy periods by Serbien soldiers, returned crying and with dishevelled hair, and
one of them was overhéard saying that she had been raped (Prosecution Appesl Brief, para, 37, refeming to Trial
Tudgement, paras 1151-1152, 1794). See Appeal Hearing, 13 May 2013, AT. 182. :

Y Pordevié Response Brief, para. 34,

22 Byordevié Response Brief, para. 34, referring o Trial Judgement, para. 1754,

%2 Byrdevié Response Brief, pata. 34, referring to Exhibit P1080, p. 9.

« P2 Hordevié Response Brief, para. 34. : .

B2 Hordevi€ Response Brief, para. 34, referring to Exhibit P1279 (confidential), p. 6.

2 Pordevié Response Brief, para. 33, ' .

225 Tyia]l Judgement, para. 1794, The Trial Chamber recalled Witnoss K58's evidenco that several women were
selected and removed from the room by soldiers during the course of the night znd that when they returned they
were crying and had dishevelled hair, and one of them was heard telling her mother that she had been raped. The
Trial Chamber stated that no further evidence bad been presented (Trial Judgement, para. 1794, referring to Trial
Judgement, para. 1152). . .

226 Tyig] Tudgement, paras 1148-1151, 1793, and references cited therein.
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amounts to an error of law.”>” Witness K20 knew the other two young women.”* The three young

- women were taken together from the room in which they were being held by members of the

Serbian forces to a nearby house, where Witness K20 w.as raped and the other two young women
were allegedly subjected to scxual assault at the same time.>% Considering the clear relevance of
Witness KZO’S evidence 1o the Trial Chamber’s finding on the alleged sexual assaults of the other
two young women, the Trial Chamber’s failure 1o take this evidence into account constitutes an

error of law.

865. In light of this error, the Appeals Chamber will now exarhine Witness K20°s evidence
rega:diﬁg the alleged sexual asseults of the two young women, who were taken to the house along
with her by members of the Serbian forces. The Appeals Chamber will determine whether it is
c-:onvinced beyond a reasonable doubt on the basis of all the availablf’:;. evidence that the only

reasohable inference is that the two young women were subjected to sexual assault, ™"

866. On the night of 29 to 30 March 1999, members of the Serbiaﬁ forces entered the room
where they bad detained the two young women together with a group of other Kosovo Albanian
women and children. ™! The men indicated that they needed people fo help clean and some older
women volunteered to go with the soldiers. ™ The soldiers, however, told them to stay in the
room.>* They then “checked the faces of the people in the room using a flashlight” and selected
Witness K20 and. the two other young Womcﬁ to come with thmj.:l.2534 The three women were taken
together to a nearby house, where they were each taken to different rooms 1535 Witness K20 started

B2 Kvocka et al. Appeal Tudgement, pira. 23; Celebi¢i Appeal Judgement, para.498; Kupreskid et al. Appeal
Judgement, paxa. 39; Kordif and Cerkez Appesl Tudgement, para. 382. The Appeals Chamber also recalls that it is
to be presumed that the trial chamber evalnated all the evidence presented to it, as long as there is no indication that
the trial chamber complefely disregarded any particular piece of evidence (Kvodka ef af. Appeal Judgement,

para 23). - .

22 Eyhibits P1279 (confidential), p. 4; P1280, p. 4; P1281 (confidential), pp 2513, 2527.

2 [yhibits P1279 (confidential), pp 4-6; P1280, pp 4-6; P1281 (confidential), pp 2526-2527, 2558; P1282
(confidential), pp 10063-10064; K20, 27 Aug 2009, T. 8494, 8502-8503 (closed scssion). Sce also Trial
Tudgement, paras 1150-1151; Exhibits P1080, p. 6; P1081, pp 7467-7468, 7476-7477; K58, 13 Jul 2009, T. 7299,
7329-7330, 7343. '

B3 See supra, para. 15. Cf Prosecution Appesl Brief, paras 34-39.

3! Tral Tudgement, paras 1149-1150; Exhibits P1279 (confidential), p. 4; P1280, p. 4; P1281 (confidential), -

pp 2526-2527, 2558; P1282 (confidential}, pp 10063-10064; K20, 27 Aug 2009, “T. 8494 (closed session), See also
Exhibits P1080, p. 6; P1081, pp 7467-7468, 7477-7478; K58, 13 Tul 2009, T. 7259, 7329-7330, 7343.

32 Tra) Tudgement, pare. 1150; Exhibits P1079 (confidential), p. 6; P1279 (confidential), p. 4; P1280, p. 4; P1281
(confidential), p. 2558; K58, 13 Jal 2009, T. 7299, 7343, '

2533 Tyial Tudgement, para. 1150; Exhibits P1279 (confidential), p. 4; P1280, p. 4.

B3 Tl Judgement; pares 1149-1150; Exhibits P1279 (confidential), p. 4; P1280, p. 4; P1281 (confidential),

.pp 2526-2527, 2558; P1282 (confidential), pp 10063-10064; K20, 27 Aug 2009, T. 8494 (closed session). See also '

Exhibits P1080, p. 6; P1081, pp 7467-7468, T477-7478; K58, 13 Tl 2009, T. 7299, 7329-7330, 7343
1535 Trial Judgement, para. 1151; Exhibits P1279 (confidential), p. 5; P1280, p. 5; K20, 27 Aug 2009, T. 8503 (closed
session). A . '
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screaming as a soldier started to undress her *® However, an Albanian speaking policeman

standing guard commented: “[wlhy are you screaming? [Alren't the other ones girls as well?">Y
The soidicr then took Witness K20 to a bathrobm where she was raped by several soldiers. 8
According to Witness K20, while she was in the house, she could hear the screams of the other two
women, with the screams of one being particularly clear because she was held in the room next to
the bathroom whél_:e Witness K20 was J:aped.z";39 Witness K20 stated that: “[t]he same what
happened to uie, must havé happened with them. Their screams were the same as my screams 'while.
they raped me. »24% Upon their return to the room where the group of women and children were
held, one of the two young women told Wltness K20 that she had been cleaning and both told
Witness K20 that the soldiers had not done anything to them.®* The Appeals Chamber notes that
this is exactly the same explanation that the soldiers had instructed Witness K20 to give to her
famﬂy after she was raped.”# The Appeals Chamber further notes that according to Witness K20,
one of the girls seemed “a little bit lost” after she retumed, and that she heard each of the two

~ women screaming while thﬁy were in fhe house ‘with the soldiers. 243 1t finds that this evidence
stands in stark contrast to the two women's claim that nothing had been donc to them. 25% The .
comment by the Albaman speaking pohceman prior to her rape further supports the inference that

. the two women were sub]ected to the same fate as Witness K20. In addition, the Appeals Chamber
considers that it is not uncommon for women to refrain from cl13closmg that they were sexually
assaulted d_cpendmg on, inter alia, personal fech_ngs of shame or fear, religious views, sociocultural

background, and the intensity and severity of the attack.?*

67.  The Appeals Chamber further notes that Witness K58 was held in the same room as
Witness K20, the two young women, and the group of women and children on the night that these )

193¢ Byhibits P1279 (confidentizl), p. 5; PIZBD p. 5; P1281 (confidential), p. 2529, See Trial Indgcment. para. 1151.

37 Byhibit P1281 (confidential), pp 2529-2530. See Trial Judgement, para. 1151,

ik Tnal Judgement, paras 1151, 1793; Exhibits P1279 (confidential), p. 5; P1280, p. 5; P1281 (conﬁdcnhal),

p 2529-2532, .

i Exhibits P1279 (confidential), p. 6; P1280, p. 6.

390 pyhibits P1279 (confidential), p. 6; P1280, p. 6.

2541 Byhibitg P1279 (confidential), p. 6; P1280, p. 6.

B4 9. Bxhibits P1279 (confidential), p.5; P1280, p. 5, E20, 27 Aug. 2009 T. 8504 {closed se.smon)

. B Bxhibits P1279 (confidential), p. 6; P1280 p. 6.

B4 gee Exhibits P1279 (confidential), p. 6; P1280, p. 6.

B4 oo K.G. Weiss, “Too ashamed to report Deconstructing the shame of sexual victimization”, Feminist
Criminslogy, Vol. 5(3) (July 2010), pp 286-310; §.G. Smith, “Tbe Process and Meaning of Scxu.al Asszult
Disclosure™, Psychology Dissertation, paper 7 (2005), pp 19, 23, 31. Sec also P.L. Fanflik, Victim Responses to
Sexual Assault: Counter-Intuitive or Simply Adaptive (National District Attorneys Association Awmerican
Prosecutors Research Institute, Special Topic Serles, Aug 2007), pp 4-5. The-Appeals Chamber also notes that the
Trial Chamber in Kvodka et al. found that “the fact that Witness K did not mention [ber] rape incident in 1993 to a
journalist [was] trrelevant, particularly in light of the sexual and mremely personal nature of the crime”
(Kvodka et al. Trial Judgement, para, 552 (emphasis added)). & .

/
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~ events occurred.* The Apﬁcals Chamber observes that Witness K58’s evidence is corroborative
of that of Witness X20. In particular, according to Witness K58, during the course of that night, on

1914

several occasions “young girls” were selected and about 20 of them were taken away in small

groups by the soldiers for lengthy periods of time, supposedly to cl‘fsasm.25 1 When the young women
returned they were crying and had dishevelled hair.***® The Appeals Chamber notes that Witness
K58 overheard one of the women telling her mother that she had been raped.”* The Appeals
Chamber notes Pordevi¢’s argument that, as Witness K58 did not know the woman whom she
overheard talking to her mother, it may have been Witness K20.>*° However, the Appeals Chamber
recalls that Witness K58 .f.'-tatcd that she heard one mother ask her daughter: ““[w]hat did they do to
you? And she answered, ‘Mom, they raped us’ 5% This is inconsistent with Witness K20's
evidence of what she told her mother. Witness K20 stated that: “[m]y mother must have understood
what had happened. She asked me: 'Héw _many’.. I answered her: ‘Four’. This is all I told my

mother."** Therefore, Dordevié's argument does not hold.

868. In the view of the Appeals Chamber, this evidence supports the inference that, in addition to

Witness K20, the other two young women were sexually assaulted after being taken to the nearby

house by the soldiers that night. Considering the evidence as a whole, the Appeals Chamber finds

that the only reasonable inference is that the two young women were subjected to an act sexval in

nature that infringed upon their right to physical integrity and/or amounted to an outrage to their

personal dignity. Purthermore, the circumstances, including the fact that the two young women,
along with Witness K20, were removed by the soldiers from the room where they were detained
and taken to another house, where they were heard to be screaming, confirm that they did not
consent and that the perpetrators of their sexual assanlts knew that they did not consent. '

869. The Appeals Chamber is therefore convinced beyond reasonable doubt that the only
reasonable inference is that the two young Kosovo Albanian women in Beleg, taken away with
Witness K20, were sexually assanlted by members of the Serb1an forces. The Appeals Cliamber
finds that the Prosecution has shown that the Trial Chamber errcd in its assessment of the evidence.

2946 Tyjal Judgement, paras 1149-1150; Exbibits P1080, p. 6; P1081, pp 7467-7468; P1279 (confidential), p. 4; P1280,
' p.4; P1281 (conBdential), pp 2526, 2558; P1282 (confidential), p. 10064; K58, 13 Jul 2009, T. 7299, 7329-7330,
7343; K20, 27 Aug 2009, T. 8494 (closed session).
2547 Tria] Judgement, para. 1152. See also Exhibits P108C, p. 6; P1081, pp 7467-7468; K58, 13 Tul 2009, T. 7298-7299.
2548 Tria] Judgement, paras 1152, 1754; Exhibits P1080, p. 6; P1081, pp 7468.
254 Tra) Judgement, paras 1152, 1794, See also Exhibits P1079 (confidential), p. 6; P1080, p. 6, P1081, p. 7468,
= Pordsvié Appeal Brief, para. 34,

2552 Exhibits P1279 (conﬁdcnual) 2 5, P1280 p. 6.

251 Exhibit P1081, pp 7468. ' . _
i
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Whethcr these acts amounted to persecutions, &8 a]leged by the Prosecution, will be addresscd in the

fo]lowmg section. ™™

C. Alleged errors regarding findings on persecutions throligh sexnal assanft

- 1. Tntroduction

870. The Appeals Chamber recalls that the Trial Chamber found that Witness K20™* and -

 Witness K14 were rape:cl,zss5 and that sexual assault had been established in respect of these two
young women.*** However, the Trial Chamber found that these aﬁts were not committed with
discriminatory intent, and thus did not constihute pcrs¢=.=c11t:10115;.2557 The Prosecution appeals this
finding, arguing that Trial Chamber erred in law and in fact’*® The Appeals Chamber further
recalls that it bas found that the Trial Chamber erred in failing to find that the Kosovo Albanian girl
in a convoy in Priftina/Prishtiné municipality and the two ybung Kosovo Albanian woman in Beleg

who were detained together with Witness K20 were sexually assaulted ™™ The Prosecution submits

that these sexual assaults were also carried out with the intent to disctiminate and amounted to acts_

of pcrsccuﬁons.zsm
871. The Appeals Chamber will first address the alleged error of taw.

2. Alleged error of law in the evaluation of relevent evidence in assessing the discriminatory intent
regarding the rapes of Witness K20 and Witness K14

(a) Introduction °
872. ‘The Trial Chamber stated that:

[nJo specific evidence hes been presented with respect to either of the incidents that the
perpetrators {of the sexual assanlts of K14 and K20] acted with intent to discriminate. While the
victims in each of these incidents were Kosovo-Albanians and the perpefrators were members of
the Serbian forces, considering the limited number of incidents relied on to support this underlying
act of persecutions, the Chamber finds that the ethnicity of the two victims alone is not 2 sufficient
basis to establish that the perpetrators acted with-discriminatory 11'11;e,nt.Jjﬂ

253 Qee infra, Section XIX.C3. -

255 Trial Judgement, para. 1793. See also Trial Judgement, paras 1150-1152.
555 Trial Judgement, para. 1791. See also Trial Judgement, pearas 833-838.
156 Tria] Judgement, paras 1791, 1793.

357 Trial Judgement, paras 1796-1797.

5% procecution Appesl Brief, paras 1, 4-6, 8-17, 25-33, 4@41 56.

=% See supra, paras 859, 369.

280 progecution Appeal Brief, paras 1, 18-24, 34-30.

5! Trial Judgement, para. 1796. g
{
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(b) Arguments of the paﬁics

873. The Prosecution submits that the Trial Chamber erred in law in evalnating the sexual
assanlts of Witness K20 and Witness K14 in isolation -and thus only considering a subset of the
Vrelevant evidence. 2% Tt argues that, contrary to the Trial Chamber’s conclusion, “the ethmicity of
the victims was not the only evidence presented to establish that the perpefrators acted W1t.h
discriminatory infent”.*® The Prosecution submits that, by concluding that “fnlo specific
evidence” bad been preSented that the pcrpctrators of the sexual assaults acted with specific intent,
the Trial Chamber “unduly limited the scope of evidence it deemed relevant”. 554 The Prosecution
asserts that it is settled case law that evidence of discriminatory intent goes beyond the specific

facts of the crime in isolation, and that relevant evidence_ includes the context and circumstances in

1912

which the crime occurred.®® It contends that by failing to view the sexual assaults within the

broader context in which they occurred, namely a campaign of persecutory violence against Kosovo
Albanians, the Trial Chamber thus committed an error of law.?*%

874. The Prosecution further submits that the Trial Chamf)ér failed to consider the context and
circumstances of the sexual assaults, while it did tzke such contextual factors into account as
evidence of discriminatory intent with fegard to other underlying acts of persecutions.”*’
According to the Prosecution, the Trial Chamber also emred in law. when it relied on the I.j’mitcd

pumber of incidents in finding that the crime of persecutions was not established. 2%

875. ‘Dordevi¢ responds that the Trial Chamber reasonably found that the evidence was
insufficient to find that Witness K20 and Witness K14 were sexually assaulted with discriminatory

intent.™>® He submits that the error alleged by the Prosecution “appears to lic only in its repeated

" claim” that” the Trial Chamber artificielly separated the incidents and considered them in

B® progecution Appeal Brief, paras 40-41.

B prosecution Appeal Brief, para. 40.

258 prosecution Appeal Brief, para. 40; Appeal Hearing, 13 May 2013, AT. 179,

6 progecntion Appezl Brief, para, 41; Appeal Heering, 13 May 2013, AT, 179, 191, refeming o Knm_;elac Appeal
Jundgement, paras 184, 188. According to the Prosecnution, if the circumstances surrounding the specific crimes are
consistent with the broader discriminatory attack, discriminatory intent may be inferred from comtextual factors
{Appeal Hearing, 13 May 2013, AT, 191).

2585 progecution Appee! Brief, paras 40-41; Appeal Hearing, 13 May 2013 AT, 179 See elso Prosecution Appeal
Brief, paras 1, 4, 6, 8, 17, 25, 33; Prosecution Reply Brief, para. 2.

2557 Prosecution Appeal Brief, para. 41; Appeal Hearing, 13 May 2013, AT, 179-187, 189- 190, 200-201, 204, 206,
referring to Trial Judgement, paras 618, 720, 824, 1192, 1701, 1751, 1774, 1777, 1781, 1783-1789, 1855.

2568 Appeal Hearing; 13 May 2013, AT. 177, 183-184, 205. The Prosecution submits that there is no Jegal requirement
that a certain numerical fhreshold be proven in order for aets to amounts to persecutions and that a single act may

qualify as persecutions (Appes]l Hearing, 13 May 2013, AT. 177, 183-184, referring to Kordic and Cerkez Appeal
Judgement, para. 102, Blaskic Appeal Judgement, para, 135, Kunarac et al. Appeal Judgement, paras 153, 155).
% Bordevié Response Bref, paras 10-11, 24; Appeal Heanng, 13 May 2013, AT. 192-196, /(
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isolation.”®”® According to Pardevié, discriminatory intent can only be infetrred from the context of -

an attack characterised as a crime against humanity if it is substantiated by ‘the surrounding
circﬁni_stahccs of the crime.”" He argues that an assessment of 2 psrpetrafor’s subjective intention
depends on more than the surrounding context of an attack and it is clear from the Trial Chamber’s
~ findings that it examined all the relevant facts.”"* Dordevié contends that the Prosecution has not
' shéwn that the Trial Chamber failed to consider the overall context of each situation when finding
that it was not pfoven that the perpetrators sexuelly assaulted the women “becawse they were
Kosovo Albanian™ " Dordevi¢ further responds that overall, the evidence presénted fails to
~ support the condlﬂsion that the afleged five sexual assaults were committed with discrlminatdry
intent.*™ He argues that the Prosecution merely seeks to “infer intent derived from the entirety of
. the conflict instcad of the specific inteﬁﬁons behind the actual sexual assanlts” " Dordevic.‘; forther
contends ﬂlét “a coincidence of ethnicity and a crime did 'Inot, on the facts of these incidents,
‘establish that the individuals were raﬁed because of their .ethllic't},:"’.?'576 '

(c) Analysis

876. The Appeals Chamber recalls that the crime of persecutions ;‘rcquizes evidence of a spéciﬁc
intent to discriminate on politicel, racial, or religious grounds and that it falls to the Pro secution to
prove that the relevant acts were committed with the requisite discriminatory intent”.>"’ The Trial
Chamber correctly stated that the requisite discriminatory intent cannot be inferred directly from the
general discriminatory nature of an attack characterised as a crime against humanity, howcvcr,' it
“may be inferred from such a context of the attack so long as, in view of the facts of the case,

circumstances surrounding the commission of the alleged acts substantiate the existence of such

™ Pordevié Response Brief, parz. 18.
7 Bordevi€ Response Brief, paras 19-20, referring to Nalefilic and Martinovi¢ Appeal Judgement, para. 129, Kvocka
et al. Appeal Tudgement, para, 460, Blaski¢ Appeal Judgement, para. 164, Krnojelac Appeal Tudgement, para, 184.
 Pordevi€ asserts that the cases referred to by the Prosecution are distingmishable from the current case since in

those cases the circumstances involved crimes agamst prisoners on the basis of their ethnicity or religion and “it

was the pattern of multiple perpetrators athong the same group that showed a discriminatory intent” (Dordevic
Response Brief, para. 20, referring to Prosecution Appeal Brisf, fn, 140).

%% Pordevi¢ Response Brief, para. 22; Appeal Hearing, 13 May 2013, AT. 194-196. Pordevic argues in particular that

“ _ the Trel Chamber’s reference io the “Jimited number of incidents relied on fo support” the allegation of
persecutions through sexual assault clearly indicates that it examined all the relevant facts (Bordevic Response
Brief, para. 22). o - : ' :

»7B pordevié Response Brief, paras 21-22 (emphasis in original).

5™ See Dordevid Response Brief, pares 10-11, 35; Appeal Hearing, 13 May 2013, AT. 193.

%75 Pordevié Response Brief, pare. 21.

5% Pordevid Response Brief, para. 22 (emphasis in original). . o

5T Ernojelac Appedl Tudgement, para. 184, : - g
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iﬂfent”.ma Circumstancés that may be taken into consideration include the operation of a prison (in
particular, the systematic nature of the crimes committed against a racial or religious group within
that prison) and the gencrai attitude of the alleged perpetrator of thé offence as seen through his or
her behaviour.””> The Appeals Chamber further recalls that, if out of a group of persons selected on
the basis of racial, religious, or political grounds, only certain persons are singled out and subjected
to mistreatment, a fcasonable trier of fact niay infer that this mistreatment was carried out on

discriminatory grounds 2580

.877. In making its ﬁnding on discriminatory intent, the Trjal Chamber stated that “no specific
cvidence“‘had been presented and that, “considering the limited number of incidents”, “the cthj:icity
of the two women alone” was an insufficient basis to establish discriminatory intent®® The
Appeals Chamber finds that, in so considering, the Trial Chamber failed to evaluate the surrounding

circumstances of Witness K20’s and Witness Ki14's sexunal assaults and the broader context l':n_ ‘

which these crimes occm.'red.2582 For example, the- Trial Chamber failed to consider that these
-crimes occurred in the course of the forcible displaécnient of the Kosovo Albanian populaticn
carried but by the Serbian forces pursuant to the JCE.*® 1t further feiled fo take into account that
the JCE was implemented_t‘drough a systematic campaign of terror and violence, aimed at forcing
the Kosovo Albanians to leave Kosovo to ensure Serbian control over the ‘province.”™ In the
Appeals Chamber’s view, the Trial Chamber’s failure to considér these- factors, together with its
statement that “specific evidence” was required, shows that the Trial Chamber incorrectly applied
the relevant legal s;andard and thereby committed an error of law.

#™® Trjal Judgement, paras 1759-1760. See Blaiki¢ Appeal Judgement, para. 164 citing Krnojelac Appeal Iudgement,
para. 184, See also Kordi¢ and Cerkez Appeal Judgement, para. 110,

B Krngjelac Appeal Judgcment, parz, 184, There, the Appesls Chamber found that in a situation when only the non-
Serb detainces in a prison were subjected to beatings and forced labour, it was reasonable to conclude that these
acts were committed because of the political or religious affiliation of the victims, and that they were committed

with the requisite discriminatory intent (Kmo;elac Appeel Judgement, paras 186, 201-202, see also paras 236-237-

regarding forcible displacement).

58 Naletilic and Martinovié Appeal Judgement, para. 572, referring to Kordid and Cerkez Appeal Judgement, wheze
the Appeals Chamber found that in a situation in which all the guards belong to one cthnic group and all the
prisoners to amother, it could reasonably be inferred that the latter group was being discriminated against (Kordic
and Cerkez Appeal Judgement, pare. 050); Kvocka et ol. Appeal Judgement, where the Appeals Chamber stated
that since almost all the detainces in the camp belonged to the non-Serb group, it could reasonably be concluded
that the reason for their dstention was membership of that group and that the detention was therefore of a
discriminatory character (Kvodka et al. Appeal Judgcmsnt, para. 360).

58! Trisl Tndgement, para. 1796 (emphasis added).

2582 Ag recalled above, provided that it is substantiated by the circumstances surrounding the acts allegedly mderlying
the crime af persecutions, the discriminatory intent may he inferred from the context of the aftack (sec Naletilic and
Martinavié Appeal Iudgement, para. 129; Blaﬂcw Appeal Judgement, para. 164; Ernojelac Appeal Judgement,

ara. 184).

BB Eea Trial Judgement, paras 817-832, 834-835, 1142-1160, 1617-1679, 1791, 1793, 2007, 2034-2035, 2126,
2128-2130, 2136.

¥ Qee Trial Judgement, pers 2007, 2035, 2126, 2128, 2130-2131. See also supra, paras 116-120,153-155.
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| 878. Inlight of this legal error, the Appeals Chamber will apply the correct legal standard to the -

evidence and determine whether it is itself convinced beyond reasonable doubt'that the sexual
assaults of Witness K20 and Witness K14 were committed with discrimindtory intent and

constituted persecutions as 3 crime against humanity.

. 879. In this regard, the Appeals Chamber also recalls that it has previously found that the Kosovo

Albanian girl in a convoy in Priftina/Prishtiné municipality and the other two young Kosovo

2585

Albanian women in Belég were sexually assaulted,™™ and notes the Prosecution’s submission that

these sexual assaults also constituted persecutions.?**

880. The Appeals Chamber will therefore consider the ‘sexual assaults of these five young
~women together and determine whether it is convinced beyond reasonable doubt that these acts

constituted persecutions.

3.- Whether the sexual assaults constituted persecutions

(a) Arguments of the parties

881, With respect to Witness K20, the Prosecution argues that the Ttial Chamber erred when it
ignored the context in which she was ra;‘;cd and overlooked direct evidence of‘discriminﬂtory
intent ***" It subrmits that Witness K20’s sexual assault was committed in the course of the forcible
expulsion of Kosovo Albanians from Beleg, during which they were robbed, beaten, killed,
detained, and subjected to many discriminatory acts by Serbian forces. ™ The Prosecution further

submits that the Trial Chamber ignored direct evidence of discriminatory intent, namely persecutory

remarks made by the perpetrators.>*®

882. With reépect to Witness K14, the Prosecution contends that the Trial Chamber erred in fact
wilen it concluded that no specific evidence had been presented to establish the discrirﬁinatory
inte:nt of the perpetrators of her rape.”° The Prosecution submits that leading up fo her assault;
Witness K14 endure.;d a series of persecutory acts because she was Kosovo Albanian. " 1t notes
that Witness ‘K14 and her family were among the Kosovo Albanians in Pnﬁtmaanshhne town who

B Gee supra, paras B59, B6S.
=86 Ses supra, para. 870. ‘ ,
- B Prosecution Appeal Brief, paras 25-33; Appeal Heering, 13 May 2013, AT. 179-180.
28 Prosecotion Appeal Brief, paras 25-26, 28, 33; Appeal Hearing, 13 May 2013, AT. 10,
2% prosecution Appeal Brief, paras 25, 28-29, 31-33; Appeal Hearing, 13 May 2013, AT. 180-182, 204,
P30 progecution Appeal Brief, para. 8. See Prosecution Appeal Brief, paras 9-17,
-9 Proseeution Appeal Brief, paras 10-11, 15-17; Appeal Hearing 13 May 2013, AT. 182-183,
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‘were forced from their hotnes and escorted from the town by Serbian forces, that she and her family -

were repeatedly forced from one village to another in order to seek safety from the Serbian forces’
attacks against Kosové Albanians, and that ultimately, following hei' rape; Witness K14 and her
sister fled to FYROM out of fear.™* According to the Prosecution, Witness K14’s rape “cannot be
divorced from the chain of discriminatory acts” she endur:d prior to her ﬂig]:lt.zsg3

883. With regard to the two young Kosovo Albanian women in Beleg, who were detained
together with Witness K20, and the Kosovo Albanian girl in a convoy, the Prosccution submits that

their sexual assaulfs also took place during; and as part of, the campaign of pcrseéutory violence by

Serbian forces with the aim of forcing the Kosovo Albanian population to leave Kosovo, and

amounted to per'sF.-.cl:u;ions.2594 Tt submits that it would be “simply wrong” to separate the acts of

sexual violence from thc other persecutory acts these young women endured. B9 The Prosecution

submits that the sexual assaults of the two women in Beleg were committed in the course of the -

forcible cxpulsmn of Kosovo Albanians from Beleg, during which they were robbed, beaten, killed,
detained, and subjected to many discriminatory acts by Serbian forces 259 During these events,
women, such as the two women in question, were partlcu]arly Vulncrable as they were separated
from the men before being detained. 237 ‘The Prosecution also points to direct evidemce of
 discriminatory intent, namely persecutory remarks made by the perpetrators of the sexual assaults
of these two women.>® With respect to the Kosovo Albanian girl ina convoy, the Prosecution
notes in particular that Serbian forces created an anﬁosphére of terrbf that caused Kosovo
Albanians, inclﬁding the girl in question, to flee in convoys.2 According to the Prosecution, in
these circumstances the displaced persons were vulnerable tror mistreatment by Serbian forces, who
continued to harass and abuse displaced persons, including those fleeing in the same convby as the

. girl.mo In such circurﬁstanccs, “Kosovo Albanians girls were easy targets."z‘sn1

2992 progecution Appeal Brief, paras 10-11, 15; Appeal Hearing 13 May 2013, AT, 182-183.

9 Pprosecution Appeal Brief, para. 16. '

25 prosecution Appeal Brief, peras 6, 18, 23-24, 38; Appeal Hearing, 13 May 2013, AT, 179-180, 182, 184. .

295 Appeal Hearing, 13 May 2013, AT. 182-183, 190,

B9 progecution Appeal Brief, para. 38. See also Prosecution Appeal Brief, para. 26; Appeal Hearmg 13 May 2013,
AT. 180, 182, 201.

91 Prosecution Appeal Brief, para. 38.

2% progecution Appeal Brief, paras 25, 28-29, 33.

259 prossention Appeal Brief, para. 19; Appesl Hearing, 13 May 2.013 AT. 183.

2500 prosecution Appeal Bref, paras 20,23, ‘ :

. ¥ Prosecution Appesl Brief, para. 23. :
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884, The Prosecution also argues that even if the moﬁvation of the perpetrators of the sexual
assaults was entirely sexual, this does not p;ecludé a finding that they acted with discriminatory

intent. 252

885. Dordevi¢ responds that the sexual assaults of Witness K20 and Witness K14 were not linked

1907

to any “persecutory plan” but commiited by “criminals operating in the theatre of war under the

cover of nighl" 2603 He further rcsiaonds that, while the Trial Chamber did not address Witness

K20 s cwdence on the persecutory statcments of the perpetrators, it is clear from the Tral |

.Tudgemcnt that it ﬂloroughly considered Witness K20’s evidence in maling its ﬁndmgs on the

crimes in Beleg, and thus also “would have considered” her evidence on these statements.”** He .

also submits that “all references [which according fo the Prosecution show discriminatory intent]

were merely to ‘NATO’ (an alliance army) planes flying overhead and the ‘UCK’ (a Itérrm:ist

organization) and not persccutory statemnents with regard to an ethnicity”. 2603

(b) Analysis
a, Discrimi nato;g intent
i. Introduction

EBG. In order to find that the sexual assaults of the five ybung women amount to the crime of

persecutions, the Appeals Chamber must be satisfied that the only reasonable inference is that the -

sexual assualts were carried out with the intent to discriminate on political, racial, or religious

ounds.”® In this respect, the Appeals Chamber recalls that the requisite d1scnmmatory intent
Br

cannot be inferred directly from the general discriminatory nature of an attack charactensed as a
crime against humanity.2*% It may vevertheless be inferred from the context of the attack so long

as, in the light of the facts of the case, circumstances surrounding the commission of the crime

2% Anneal Hearing, 13 May 2013, AT. 184, 189, 206, referring to Kunarac et al. Appeal Fudgement, paras 153, 155.

‘In general, the Prosecution argues that sexual assault should not be treated differently from other violent acts
simply because of its sexual camponent (Appeal Hearing, 13 May 2013, AT. 176).

8 Pordevié Response Brief, paras 25-30. Dordevi¢ also submils that it is not sufficient for an accused fo ba aware
that he or she is, in fact, acting in any way that is discriminatory, but must consciously intend to discriminate
(Appesl Hearing, 13 May 2013, AT, 193-194, referring to Trial Judgement, para. 1759, Brdanin Trial Judgement,
para. 996, Kordic and Cerkez Trial Tudgement, para. 217).

204 Dyordevid Response Brief, pera. 29, referring to, inter alia, Trial Judgement, fns 4463-4480.

20 Pordevié Response Brief, para. 28 (citations omitted).

%08 Deronjic Judgement on Sentencing Appeal, para. '109; Blaiki¢ Appeal Judgement, para, 131; Kmojelac Appeal
Judgement, para. 185, See Trial Judgement, para. 1755.

7 See Kvotka et al. Appes! Judgement, para. 366. See also Blafkic' Appeal Judgement, para. 164, citing Krnojelae .

Appeal Tudgement, para. 184; Kordic and Cerkez Appeal Tudgement, para. 110.
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substantiate the existence of such intent**®® Purthermore, the case law shows that the fact that
crimes occurred while the victims were ~ on discriminatory grounds — deported or detained prioi: to

deportation, has been considered in order to infer discriminatory intent from the circumstances,?®

887. 'The Appeals Chamber further recalls that persbnal motive does not preclude a perpctfator
from also having the requisite specific intent.?*® The Appeals Chamber emphasises that the same
applies to sexual crimes, which in this regard must not be tr_éated differently from other violent acts
simply because of their sexual component. Thus, a perpetratbr may be motivated by sexual desire
but at the same time also possess the intent to discriminate against his or her victim on political,
racial, or religious g,rcﬂ:ands.2611 Furthermore, the Appeals Chamber recalls that, although the crime

of persecutions often refers to a series of acts, a single act may qualify as persecutions as Jong as it

1906

dlscnmmates in fact and is carried out deliberately with the intention to discriminate on one of the

hstcd grouuds 2612

888. As recalled earlier, the Trial Chamber found that a joint criminal enterprise existed, which
had the discrjmjnatbry common purpose of modifying the ethnic balance of Kosovo to ensure Serb
control over the province.”" The A'ppea];s Chamber observes that the Trial Chamber found that, in
the éoﬁtext of the JCE, in the period between March and June 1999, Serbian forces carried out “a

campaign of terror and extreme violence in Kosovo directed against [the]: Kosovo Albanian ‘

people”.z‘s_14 It found that “deportations, murdets, forcible transfers and. persecutions were typical
features of [this] campaign” and that the actions of the Serbian forces: “were directed to terrorizing
the Kosovo Albanian population, killing large numbers of them and making the: remainder leave

%% See Kvoka et al. Appeal Judgement, para, 366. See also Blaikic Appesl Tudgement, para. 164, citing Kmojelac
Appeal Tudgement, para. 184; Kordic and Cerkez Appeal ud% ment, para. 110,

% Frnojelac Appeal Judgement, paras 185-186; Kordic and Cerkez Appeal Judgement, para. 950; Kvocka et al.
Appeal Tudgement, paras 462-463; Naletelic and Martingvié Appeal JTudgement, para. 572.

20 Kvocka ef al. Appeal Judgﬁment, para, 463; Krnojelac Appcal Tudgement, para. 102; Jelisi¢ Appeal Judgement,
para. 49,

1l gee Kvocka et al. Appeal Iudgamsnt, para, 370 {where the Appeals Chamber considered that the Trial Chamber
reasonably conclude that Radié acted with the required discriminatory intent when he committed rape and sexual

" violence against non-Serb women “notwithstanding his personal motives for committing these acts™ (Kvocka et al.

Appeal Judgement, para. 370). See also Kunarac et al, Appeel Judgement, para. 153 (where the Appeals Chamber
held that even if the perpetrator’s motivation is entirely sexual, it does not follow that the perpetrator does not have
the intent to commit an act of torture (Kurarac et al. Appeal Judgement, para. 153)); Jelisic’ Appeal Judgement,
para. 49 (where the Appeals Chamber held that a perpetrator-of the crime of genocide may act to obtain personal
economic benefits, or political advantage or some form of power, but this does not preclude him or her from also
having the specific intent to comumit genocide (Jelisi¢ Appeal Judgeinent, para. 49)).

B2 Rordi¢ and Cerkez Appeal Judgement, para. 102 citing Blaskic Appeal JTudgement, para. 135; Variljevid Appeal
Tndgement, para. 113. )

1% Trjal Judgement, para. 2007, Sec also supra, para, 86.

"2604 gee Trial Judgement, para. 2130. See also Trial Tudgement, paras 1597-1601, 1617-1679, 2007, 2027-2029,
2034-2035, 2126, 2128-2130. '
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Kosovo, so that ultimately the whole, or a substantial proportion of the population of Albanian

1905

ethnicity would no longer live in Kosovo” 2 The Trial Chamber found that this campaign_was '

also carried out in the Defani/Degan and Priftina/Prishting municipalities where, in the same time

pcriod, the five sexual assaults at issne took place.mﬁ' The Appeals Chamber will now look at these

sexual assaults in turn to assess whether they were carred out with the required discriminatory

intent,
ii. Witness K20 and the other two young Kosovo Albanian women in Beleg

889. The sexual assaults of Witness K20 and the other two Kosovo Albanian women took place
in Beleg in Deeni/Degan municipality.”’ The Trial Chamber found that, on 29 March 1999,
Kosovo Albanians in Beleg were violently forced from their homes, subjected to searches and
beatings, rforccd to relinquish their idénﬁﬁcation documents, rounded up and detained under guard
overnight, and ultimately deported to Albania by Serbian forces on 30 March 1999.‘2518‘ The Trdial
Chamber also found that Serbian forces looted and set fire to the homes of Kosovo Albanians

during these events in Beleg %%

890. Witness K20, along with her family, and the other two young women were a.uiorig_fhc
people who were targeted by Sc-;rbian forces in Beleg.*?® Witness K20 gave evidence that in the
early morning of 29 March 1999, she and her family were forced from their hdme and into a
" basement together with other families 2*! While detained in this basement, members of the Serbian

forces made comments to the group including: “[y]lou asked for NATO, now they will come and |

save you. Do not cry, there is no wedding without meat, you asked for this yourself” and “[y]bu
sbouldn’t cry. You should have thought earlier, because now you'rc at war with the state. Buf

NATO will come and help you.” Later in the day, Witness K20 was brought to another house

where she was again detained by Serbian forces together with her mother, sisters, and a group of .

other Kosovo Albanian women and children, incloding Witness K58, and the other two young -

. %615 Trig] Judgement, paras 2035, 2130.

%18 Trial Judgement, paras 817-832, 834-835, 1142-1160, 1649-1650, 1672-1673, 1791, 1793, 2027, 2029, 2034-2035,
2129-2130; supra, paras 859, 869.

217 rial Fudgement, para. 1793; supra, paras 866-869.

18 Toig) Fudgement, paras 1144-1149, 1153-1156, 1159, 1673, 1774, 2027.

219 Tris) Indgement, paras 1148, 1155, 1160, 2027. ’

%20 Trial Fudgement, paras 1145-1153; Exhibits P1279 (confidential), pp 2-6; P1280, pp 2-6.

221 Tyhibits P1279 (confidential), pp 2-3; P1280, pp 2-3. See Trial Judgement, para. 1146; K20, 27 Aug 2009'
T.8490-8492.

%2 Byhibits P1279, p. 3 (confidential); P1280, p. 3; P1281 (conﬂdcntml), PP 5221-2522. See Tral Judgement,
para. 1146,

y -
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women.?®® Late at night, members of the Serbian forces took Witmess K20 and the other two

1904

"women to a courtyard under the pretence that they needed women for cleaning.?** While the three

young women stood in the courtyard, soldiers cursed NATO planes that flew overhead saying
“[fluck NATO's mothers” and pointed their thumbs to the planes.”> Witness K20 and the other
two women were then taken to another house.’“626 Witness K20 became Very'scared as she ‘ﬁew
what was going to happen” having heard that “the Serbs were raping the Kosovar girls and
women”. %" Indeed, as found by the Trial Chamber, Witness K20 was raped by several Serbian
- soldiers.2*® When she screamed, one of the soldiers threatened her, telling her not to scream or he
would “fuck [her] mother”. 2629 Dyuring Witness K20's ordeal, the same policeman who had expelied

Witness K20 and her family from their home earlier in the day stood guard in the doorway of the

room and she could see soldiers waiting in the hall behind him. 2% The policeman commented to
her afterwards: “tThe [KL.A] did worse than they are doing. You can handle them.”***! The Appeals
Chamber has found that like Witness K20, the other two young women were also sexually assaulted

by members of the Serbian forces that same night whilé detained, 2% Fuftberﬁnore, there is evidence

that on the same night, some twenty young Kosovo Albz‘mian‘ women in Beleg were systeratically

" selected and remaoved by soldiers from the room where Witness K20 and the group of women and
hl]dren were being held.”**® When they retumed to the room they were crying, had dishevelled
hair, and ope was overheard telling her mother that she had been raped *** The next morning,
‘Witness K20, Witness K38, the other two women, and the group of women and children were

%% Byhibits P1079 (confidentml) p 5-6; P1080, pp 5-6; P1279 (confidential), p. 4; P1280, p. 4; P1281 (confidential),
pp 2525-2526. See Trizl Judgement, para. 1145; supra, paras 866-867.

2% K20, 27 Aug 2009, T. 8494 (closed session); Exhibits P1279 (confidential), p. 4; P1280, p. 4; P1281 (confidential),
p. 2527. See also Trial Judgement, para. 1150; K58, 13 Jul 2009, T.7299; Exhibits P1079 (confidential), p. 6;
P1080, p. 6. )

5 Exhibit P1279 (confidential), p. 4; P1280, p. 4.

2626 Eyhibit P1279 (confidential), p. 4; P1280, p. 4.

227 REyhibit P1279 (confidential), pp 4-5; P1280, pp 4-5. -

?28 Trial Jndgement, para. 1151, 1793. See Exhibits P1279 (conﬁdcnhal) p. 5; P1280, p, 5; P1281 (confidentizl),

) p- 2529-2532.

229 Pyhibits P1279 (confidential), p. 5; P1280, p. 5.

2630 Fyhibits P1279 (confidential}, pp 4-5; P1280, pp 45.

268 Exmmm P1279 {confidential), p. 5; P1280, p. 5. _
*2 See supra, para. 869. . '

%3 rig] Judgement, para. 1152; K58, 13 Jul 2009, T. 7298-7299; Exhibits P1079 (confidential), p. 6; P1080, p. 6;
P1081, pp T467-7468;,

26% Trial Judgement, paras 1152, 1794; Exhibits P1079 (conﬁdennal) p. 6; P1080, p. 6; P1081, p. 7468,
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ordered to leave for Albania®® and were told: “America is waiting for you, you will live like in

America.”26*

891. In addition to these specific cireurnstances, the Appeals Chamber also-takes into accouﬁt the
‘broader context of the sexual assaults. In this respect, it considers that Witness K20's rape took

place in the ‘context of the systematic campaign of terror and violence involving the commission of

2637 with the aim to .force the Kosovo

2639

BUMerous persecutory acts against Kosovo Albanians
) Albam'a:ns out of Kosovo.2*® Witness K20 was sexuéjly assaulted just prior to her expulsion.
The Appeals Chamber further notes that Witness K20 was Kosovo Albanian and that the
perpetrators were members of the Serbian forces, who also carried out the general aftack on the

Kosovo Albanian population.®*

892. The Appeals Chamber finds that Wiiness K20's direct evidence of her rape as set out above

and in the Trial Judgement, considered in conjunction with the circumstances surrounding her rape

and the context in which it occurred, clearly supports the finding that Witness K20 was targeted -

bccause of her ethricity and that her rape was carried out with discriminatory intent. In this respect,

the Appeals Chamber, Judge Tuzmukhamedov dissenting, considers that, even if it were to be

assumed that tbe‘perpetrators also were motivated by sexual desire when they raped Witness K20,
- their decision to do so arose out of a will to discriminate against her on the basis of ethmic grounds.

893. As set out 'abdve, the other two young women from leeg were-held in the same house as
Witness K20 and Witness K58, and were teken to a nearby house together with Witness K20 on the
evening of the sexual assanlt 2! The circumstances surrounding the sexual assaults of the other two
women are therefore the same as those regardmg Witness K20’s rape. This mcludes in parucular

evidence regarding: () the clear discriminatory nature of comments made by' members of the

Serbian forces to the three women as they were standing in the courtyard, (i) comments made to

the group of women and chjldren,'(iii) the fact that the perpetrators were members of the Serbian.

365 K58 13 Jul 2009, T. 7300; Bxhibits P1079 (confidential), p. 7; P1080, p. 7; P1279 (confidential), p. 6 P1280, p. &;
P1281 (confidential), p. 2533. Sec Trial Judgement, para. 1153.

%% Bhibit P1279 (confidential), p. 6; P1280, p. 6; P1281 (confidential), p. 2533. Witness K58 stated that they were
told “[g]o to Albania. You have asked for NATO.” (Exhibits P1079 {confidential), p. 7; P108O, p. 7; K58, 13 Jul
2009, T. 7300),

¥7°See Trial Judgement, paras, 1145-1154, 1672-1673, 1777-1778, 1781, 1783, 1790, 1811 ‘1819, 1825, 1832, 1837,
© 1841, 1850, 1854-1856, 2027-2035, 2129-2130, See supra, Sections XVLB, XVILB. The Appeals Chamber notes
that the Trial Chamber found that doring this campaign, Kosovo Albanians were specifically targeted on the besis
of their ethnicity (see Trial Judgement, paras 1649-1650, 1777-1778, 1781, 1783).

238 Trig) Judgement, paras 2007, 2035, 2126, 2128-2130, 2143-2144,

%3 Trig] Jodgement, paras 1151, 1153, and references cited therein

2640 Trigl Judgement, paras 1151, 1597-1598, 1601, 1791, 1793, 2027-2029, 2036-2051.

41 See supra, paras B66, 890. ﬁ :
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forces who Wére also invdlved in the forcible IIan_sfe.t of Kosovo Albanians, (iv) the fact that ﬁoth
women were Kosovo Albanian, and (v) the fact that their sexual assanlts took place in the context
of their forcible transfer. 642 The Appesls Chamber, Judge Tuzmukhamedov dissenting, therefore
finds that the only reasonable inference that can be drawn from the evidence is that the perpetrators
acted with d1scnm1natory intent when they sexually assaulted the other two young women. Like for
*Witness K20's perpetrators, the fact that they may have also been motivated by personal motives,
does not affect the conclusion that they acted with the intent to discriminate, |

ifi. Witness K14

894. Turning now to Witness K14, this witness and her family were amongst the many Kosovo
Albanians who were forcibly expelled from their bomes and from the town of Pri§tina/Prishting by

1902

Serbian forces in late March 1999.%5%* At the end of March 1999, they fled on a convoy to

Gra$tica/Grashticg, 2** Serbian forces swore at Kosovo Alhanians in the convoy and told them to go
o their “brothers in Albania” and ask NATO for help. 2645 After two or three weeks, Witness K14
. and her family had to flee yet again in a convoy, together with many other Kosovo Albanians, and
returned to Priftina/Prishting, hoping to find safety.** Serbian forces were standing along the road
to Priftina/Prishtiné as the convoy passed.”®7 After retuming to Pristina/Prishting, one moming in
May 1999, six Serbian policemen came to the house where Witness K14 and her family \-w"ere
staying.zm They gave Witness K14 and her family green cards to fill out, and told them they would

return the next day to take the family to the Bozhur Hotel to get their papers staiupeu:i.m“"9 |

Witness K14 and her family became ﬁightchcd updn bearing this since the Bozhur Hotel was
known as a place where people were mistreated 25® The next day, two of the same policemen,
accompanicd by a third man, retumed and forced Witness K14 and her sister to come outside with
them to their car.’®®! While Witness K14's sister was then allowed to return to the house,
Witness K14 was taken to the Bozhur Hotel.”*** Many people of Kosovo Albanian ethmicity were
queuing at the hotel.**? Wituesé K14, however, was taken 10 a separate room in the hotel where she

2642 Seesupra, paras 866-869, 889-891; Trial Tudgement, paras 115¢-1151,

2643 Trial Tudgement, paras 823-824, and references cited therein,

4 Trial Judgement, paras 823-824, and references cited therein.

2645 Tria] Judgement, paras 823-824, and references cited therein.

2646 rig] Tudgement, para. 824, end references cited therein,

2647 gl Tudgement, para. 824, and references cited therein.

268 Tria) Judgement, para. 833, and references cited thersin.

249 Toia] Tudgsment, para. 833, and references cited therein.

2650 Exhibit P1325 {confidental), p. 4.

251 Trial Tndgement, para. 834, and references cited therein. .
2652 Tria] Tudgement, para. 834, and references cited therein, , : h
%653 Trigl Tndgement, para. 835; Bxhibit P1325 (confidential), p. 5. i -
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was raped by one of the two pc»].iCf:,:ne.tl.m4 A second policeman tried to come into the room, but
was prevented by the first policeman after Witness K14 promised to come out with him again and
bring her. sister for the other policeman. %635 Tn the subsequent days, the policemen continued to
harass and mtlmldatc Witness K14 and her family. 2% Out of fear of further sexual assault,
Witness K14 and her sister fled to FYROM shortly thereafter on 24 May 19992

895. The Appeals Chamber considers that Witness K14's rape, like those of Witness K20 and the

two other young women in Beleg, tock place in the context of a systemauc campalgn of terror and

2658 and

violence involving the commission of numerous persecutory acts against Kosovo Albamans
aimed at creating conditions of terror and fear so as to force the Kosovo Albanians out of
Kosovo.”* The Appeals Chamber notes that Witness K14 actually fled as a result of her rape,
fearing ‘further sexual herassment.>*® The Appeals Chamber further notes that Witness K14 was

Kosovo Albanian and the perpetrators of her sexual assault were persons in a position of authority

and members of the Serbian forces who also carried out the general attack on the Kosovo Albanian -

pf-:.ople.2661 Given the specific and contextual circumstances surrounding Witness K14°s rape, the

_Appeals Chambcf, Judge Tuzmukhamedov dissenting, is satisfied that the only reasonable inference
is that the perpetrators acted with discriminatory intent. In this regard, the Aﬁpcals Chamber, Judge
Tuzmukhamedov dissenting, considers that, even if it were to be assumed that the policemen were
also motivated by sexual desire, the decision to rapc‘Witness K14 arose out of a will to discriminate
against ber on ethnic grounds.

iv. Kosovo Albanian girl in a convoy in Pristina/Prishting municipality
896. The Appeals Chamber notes that the Kosovo Albanian girl in a convoy was fleeing with

other displaced Kosovo Atbanians in convoys from Grastica/Grashticé towards Priftina/Prishting
town in an effort to find safety. 2662 As they travelled, the girl and those in the convoy with her were

2654 Trial Judgement, pars, 835, and references cited therein.
255 Tyial Judgement, para, 835, and references cited therein.

%56 Trig] Judgement, pare. 838, and references cited therein. The days after the incident, the policemen drove past

¥ 14’5 house several times honking the car horn (Trizal Judgement, para. B3E).

2657 Tria] Judgement, para. 838, and references cited therein.

%5 Gee Trial Judgement, pacas 817-832, 1645-1650, 1777-1778, 1790 1811, 1819, 1825, 1832, 1837, 1841, 1850,
1854-1B56, 202.'?-2.035 2120-2130; supra, paras B6G-869, BB9-891, See supra, Sections XVIB, XVILB. The

Appeals Chamber notes that the Trial Chamber found that during this campaign, Kosovo Albanians were

specifically targeted on the basis of their ethnicity (see Trial Jodgement, paras 1648-1650, 1777-1778, 1781, 1783).
2659 Trial Tndgement, paras 1649-1650, 1791, 1793, 2007, 2035, 2126, 2128-2130, 2143-2144.
28 Trial Judgement, paras 838, and references cited therein.
6t Tyin Judgement, paras 834-835, 1597-1588, 1601, 1791, 1793, 20272029, 2036-2051.

28 Trial Judgement, paras 824, 832, and references cited therein. ‘ {/
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targeted and harassed bf{ Serbian forces on the basis of their ethnicity.?®® Serbian forces stood

along the road when the convoy with the girl passed, they stopped and beat some Kosovo
Albanians, and confiscated vehicles.”®® The Appeals Chamber further notes Witness K14’s
evidence that she heard that Kosovo Albanian women were taken out of the convoy by members of
the Serbian forces.”®® As the Appeals Chamber bas already found, the Kosovo Albanian girl was
similarly taken out of the convoy and into the woods, where she was .sexually assaulted by a

policeman and another man, who carried knives and was dressed in green camouflage trousers.”*®

897. The Kosovo Albanian girl’s sexual assault took place in the context of the systematic
campaign of terror and violence involving the commission of numeroils persecutory acts against
Kosovo Albanians, ™ and aimed at forcing them out of Kosovo.”®® The girl in a convoy was
sexually assaulted while she and other Kosovo Albanians sought safety, and were travelling in 2
convoy along a road lined with Serbian forces®® The Appeals Chamber, Judge Tuzmukhamedov

dissenting, finds that the specific and éontextual circamstances surrounding the commission of this |

.sexual assault demonstrate that the only reasonable inference was that it was carried out with

discriminatory intent. Whether the perpetrators also acted out of sexual desiré does not alter this.

conclusion. It particularly notes that the girl was travelling in a convoy with other fleeing Kosovo
Albanians, who were systemahca]ly harassed by Serbian forces standmg along the road whﬂc the

convoy passed. The girl's sexual assault cannot be viewed separately from these circumstances.

. 898. Having concluded that the sexual assaults of the five women were carried out with
discriminatory intent, the Appeals Chamber now tums to consider whether the other elements of

persecutions as a crime against humanity are satisfied.

2663 Trjal Judgement, paras 824, 332, and references cited therein, 1776-1778, 2136; supra, paras 856-859; Exhibits
P1325 (confidential), p. 3; P1326 (confidential), pp 1421-1425; K14, 24 Sep 2009, T. 8993-8996, 9016, 9022-9023
(closed session). The Appeals Chamber also notes generally that in Priftina/Prishting, as previously described in the
context of the sexual assault of Wimess K14, Kosovo Albanians were forcibly expelled from their homes and
subjected to violence and abuse by Serbian forces (Tral Judgement, paras 805-840, 1649, 2029; see supra,
, Daus 894-895).

* Trial Judgement, paras 324 832, and references cited therein. See also Exhibit P1325 {confidential), pp 34.

2668  Exhibit P1325 (confidential), p. 4,

% See supra, para. 855. See also Trial Judgement, para. 832; Exhibit P1325 (confidential), pp 3-4. C

2667 Gee Trial Judgement, paras 817-832, 1649-1650, 1777-1778, 1790, 1811, 1819, 1825, 1832, 1837, 1841, 1850,
1B54-1856, 2027-2035, 2129-2130; supra, para. 859. See supra, Sections XYL, XVILB, The Appeals Chamber
notes that the Trial Chamber found that during this campaign, Kosovo Albanians were specifically targeted on the
basis of their ethmicity (see Trial Jndgement, paras 1649-1650, 1777-1778, 1781, 1783).

2688 sp] Fudgement, paras 1649-1650, 1791, 1793, 2007, 2035, 2126, 2128-2130, 2143-2144,

%% Trial Judgement, paras 817-832, 1597-1598, 1601, 1792, 2027-2029, 2036-2051; supra, paras 857, 859.
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- b. Chgpegu requirements and equal pravity

809. The Appeals Chamber recalls that the Trial Chamber found thiat, at the time the sexual
assaults took place, an armed conflict existed and there was a systematic attack agéjnst the Kosavo
Al‘tlzanian‘civﬂian. populaﬁon.mo' With regard to the nexus requircment;: the Appeals Chamber finds
that the evidence discussed above, viewed as a whole and together with the Trial Chamber’s
findings, 2! establishes that 2l five sexual assaults were part of a widespread and systematic attack
against the Kosovo Albanian civilian population, and that the perpetrators knew that their acts were
part of this attéck. 7

900. The Appeals Chamber further recalls that in order for underlying acts to amount to

persecutions as a ctime apainst hiimanity, they must be of equal gravity or severity as other acts

enumerated under Article 5 of the Statute, ™ In this regard, thé_ Appeals Chémbér notes that the

Trial Chamber found that Witness K20 and Witness K14 were raped, which is listed as a crime
against humanity under Article 5(g) of the Statute.”*” The Appeals Chamber found that the Kosovo
Albanian giﬂ in a convoy and the two young women in Beleg wcré sexually .assaultcd.w * which is
not listed in the Statute as a crime against humanity. The Appeals Chamber, however, recalls that
sexual assault may be punishable as persecutions under international criminal law, “provided that it
reaches the same level of gravity as the other crimes against humanity enumerated in Article 5 of
the Statutc"..ms The Appeals Chamber also recalls that sexual assanlt by definition constitutes an
infringement of a pcrsoﬁ's physical or moral integr:itj.r.mis Furthermore, it notes that the sexual

57 Trial Judgement, paras 1595-1600. :

671 Gee Trial Judgement, paras 1595-1601, 1649-1650, 1672-1673, With respeci to Witness K20, Dordevic argues that
her sexual assault was “not condoned™ by Serbian forces and that it has not been shown that the perpetrators “were
attempting to persecute as part of a plan”, submitting that instead “they were criminals operating in the theatre of
war under the cover of night” (Bordevi¢ Response Brief; paras 27-30). Regarding K14, Dordevi¢ submits that the

" circumstances of her assanlt *does not point to persecutery intent, rather the crime appears to have been perpetrated
by opportupistic criminals” (Dordevi¢ Response Bref, para. 25). In support of this contention, he points fa

- evidence that the perpetrator of her repe paid the “Roma” who had belped the perpetrator take Witness K14 to the
Bozhur Hotel where she wis raped, notes that the description of the perpetrator’s car does not coincide with a
regulation vehicle for MUP forces, and argues that the Trial Chamber failed to fully analyse whether the
individuals, including the man who later raped her, and who came to Witness K14's house the day prior to her rape,
werc indeed “legitimate” Serbian forces in light of Witoess K14's difficulty in identifying uniforms (Brardevié

Response Brief, para. 25). Dordevié merely repeats arguments raised and rejected at trial without raising any new

issues or demonstrating any error (soe Pordevié Closing Brief, paras 951-952, 957-974),

%70 Gimid. Appeal Judgement, para, 177; Blaskic Appeal Tudgement, para. 135; Krnojelac Appeel Judgement,
paras 199, 221. o

21 Trial Judgement, paras 1791, 1793.

%M See supra, paras 850, 869. : ,

2675 B danin Trial Judgement, para. 1012. See Brdamin Appeal Judgement, pare. 296; Simi¢ Appeal Judgement,
para. 177; Naletilic and Martinovi¢ Appeel Judgement, para. 374, Bladkié Appesl Judgement, para. 135; Kordid
and Cerkez Appeal Judgement, paras 102-103, '
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assaults in question were committed against young women, by multiple perpetrators, and in a
general context of fear, ‘intimidation, and harassment.®”’ Therefore, the Appeals Chamber is
satisfied that these sexual assaults reach the same level of gravity as other crimes listed in Article 5.

{c) Conclusion

901. Based on all the fofégoing, the Appeals Chamber finds that the crime of persecutions as a
cmnc against humanity has been established through the sexual assaults of Witness K20 and the
other two young women in Beleg, Witness K14 and the Kosovo Albanian girl in a convoy.

D. Dordevié’s responsibili
1. Introduction

§02. The Trial Chamber found that a common plan existed among the po]mcal military, and
'pohce leadership of the FRY and Serbia aimed at modlfymg the ethnic balance in Kosovo. ®™ It
further found that Pordevi¢ significantly contributed to this common plan, and that he shared the i
intent to implernent it. 2679 The Appeals Chamber has upheld these findings of the Trial Chamber.?®® "’
Further, the Appeals Chamber has overturned the Trial Chamber’s ﬁndmg that the sexual assaults
of Witness K20 and Witness K14 did not constitute persecutions as a czime against humanity, 28!
The Appeals Chamber has also found that the sexual assaults of the Kosovo Albanian girl in a

convoy and the other two Kosovo Albanian women in Beleg amounted to persecutions as a crime

against hl_m:lanity.2682

903. Before addressing the Prosecution’s submission that Dordevi¢ should be convicted pursuant
to the third category of joint criminal enterprise for persecﬁlions through sexual assaults as a crime
against humanity,*® the Appeals Chamber will first address two legal issues Dordevid rdises in his
response with regard to.tht_a third eategory of joint criminal enterprise.

77 See Tna] Jndgement, paras 824, 832, 1145-1156, 1649-1650, 1673.
a7 -, Trial Judgement, paras 2007-2008, 2126-2130.
% Trial Judgement, paras 2154-2158, 2193. See also Trial Iudgt:menr., para, 1981,
2% Gee supra, Chapters [V-VI, X-X1.
468l See supra, paras 877, 901,
B See supra, para. 901.
®E See infra, Section XIX.D.3.

Case No.: IT-05-87/1-A : 27 January 2014 '



2. Legel issues raised by Dordevic

{(a) Mens rea standard for crimes under the third category of joint criminal enterprise

a. Arpuments of the parties

904, Dordevié submits that the Prosecution suggests an incorrect standard for Criminal liability
under the third category of joint criminal enterprise.”™ He confends that the Prosecution applies an
overly expaosive standard in arguing that he was aware that sexual assaults “m‘ight"’- be
committed ® Instead, Pordevi¢ submits that the requisitc mens rea for the third category of joint
m& enterprise liability requires that tﬁe possibility that 2 crime could be committed is
“sufficiently substantial as o be foreseeable.to an accu.s'.cci".msa_G -

1897

905. ~ The Prosecution replies that Dordevi¢ misstates the foresecabﬂlty standard for the third-

category of joint criminal enterprise liability, and attempts to raise the standard from possibility to
substantial possibility. 2687

b, Analysis

906. The Aﬁpea]s Chamber recalls that under the third category of jéint criminal enterprise, an
accused can be held respomsible for a crime outside. the common purpose if, under the

- circumstances of the case: (i) it was foreseeable that suc_li_a crime might be perpetrated by one or

more of the persons used by him (or by any other member of the joint criminal enterprise) in order

to carry out the actus reus of the crimes forming part of the common purpose; and (ii) the accused

o Dordevié Response Brief, paras 37, 39-40. See also Dordevié Response Brief, paras 49, 53,
% Pordevié Response Brief, paras 39-40, referring to Prosecution Appeal Brief, para. 42, Karad¥i¢ Appeal Decision
" on Third Category of Joint Crminal Enterprise Foresecability of 25 Tune 2005, para. 18. See dlso Dordevic
Response Bref, para 49, Pordevic redterates his general objections to the third category of joint criminel enterprise
as a mode of liability applied by the Tribunal, argiing that it is not supported by cnstomary international law
(Pordevié Response Brief, para. 41; sot also Bordevié Appeal Brief, paras 68-71). Dordevic also repeats his
challenge to the application of the third caiegory of joint criminal enterprise to specific intent crimes (Pordevié
Response Brief, parz. 38; see also Dordevié Appeal Brief, para. 155). The Appeals Chamber has dismissed these
arguments under his second and eighth ground of appeal and therefore will not address thsm here (see supra,
Sections II. C. OL. E.

% Dordevid Responze Brief, para. 39, referring to Karadz;d Appeal Decision on Third Category of Iomt Crimninal
Enterprise Foreseeability of 25 June 2009, para. 18.

2% Prosecution Reply Brief, paras 13-15. According to the Prosecuuon, such an elevated standard is closer to the
“probability” standard or the “substantially likely to occur™ standsrd which have previously been rejected by the
Appeals Chamber (Prosecution Reply Brief, para. 14, referting to Karadfic Appeal Decision on Third Category of
Joint Criminal Enterprise Foreseeability of 25 Tune 2009, paras 15-18, Blaikic Appeal ]udgcmcnt, para. 33)

' 352 ' )
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willingly took that risk (i.e the accused participated in the joint criminal enterpnse with the

awareness that such crime was a possible consequence thereof). 2688

907. The Appcals Chamber rechll_s that the mens rea standard for the third category of joint

criminal enterprise liabilify does not require awareness of a “probability” that a crime would be

com_nzlitl:cd.2689 Rather, liability under the third category of joint criminal enterprise may attach

. where an accused is aware that the perpetration of a crime is a possible consequence of the

implementation of the common purpose.”™ However, the Appeals Chamber recells that the
“possibility standard™:

is not satisfied by implansibly remote scenarios. Plotied on spectrum of likelihood, the JCE IIT

mens req standard does not require an understanding that a deviatory crime would probably be

commitied; it does, however, rsgma that a crime could be committed is sufficiently substantial as
to be foreseecable o an accused.

908. The Appeals Chamber will therefore apbly this standard when determining whether
Dordevi¢ is liable for the crime of persecutions through sexual assauits pursuant to the third
category of joint criminal enterprise. ' '

(b) Link between the JCE and the direct perpetrators of the foreseeable crimes

a, Arguments of the parties

909. Pordevi¢ submits that, in order for a crime to be imputable to him puréuant to the third
category of joint criminal enterprise liability, it must be proven that one of the members of the JCE
used the physical perpetrator(s) to commit the foreseeable crimes in furtherance of the common
ph'm'msgz

910, The Prosecution submits that Dordevi¢’s argument that the physicﬂ pcrpet[a;cors were not

used in order to commit sexual assaults misunderstands the Prosecution’s appcal.2693 It argnes that

%% Brdanin Appeal Judgement, pacas 365, 411; Kvotka et al. Appeal Judgement, para. 83; Blaiki¢’ Appeal Indgement,
para, 33; Vasiljevi¢ Appeal Tudgement, para. 101; Tadic Appeal Judgement, para. 228,

28 Soingvic et al. Appeal Tudgement, paras 1061, 1272, 1525, 1557-1558; Karad¥ié Appesl Decision on Third
Category of Joint Criminal Enterprise Foreseeability of 25 Jume 2009, para. 18. See also Brdapin Appeal
Tudgement, paras 365, 411; Evocka et al. Appeal Judgement, para. B3; Blaikic Appeal Judgement, para. 33;
Vasiljevi¢ Appeal Judgement, para. 101; Tadic Appeel Judgement, para. 228.

"™ Brdanin Appeal Judgement, paras 365, 411; Kvocka ef ol. Appeal Judgement, para. 83; Blaskic' Appeal Tudgement,
para. 33; Vasiljevic Appeal Judgement, para. 101; Tadic Appeal Judgement, para. 228.

L Karadsic Appeal Decision on Third Category of Joint Crintinal Enterprise Foreseeability of 25 June 2008, para. 18 |

{emphasis in original). See 5amawc‘ ¢t al. Appeal Judgement, paras 1081, 1538, 1575.

2 Pordevié Response Brief, paras 42-45, referring to Brdanin Appeal Judgement, para. 413, Limaj et al. Appeal
Tudgement, paras 119-120, Tadid Appeal Judgement, para, 220,

28 Prosecution Reply Brief, para. 20.
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Dordevi¢ wrongly suggests that the Tribunal's jurisprudence requires that a member of a joint

criminal enterprise use a perpetrator in order fo commit a third category of joint criminal enterprise

crime. 2694

b. Analysis

911. The‘Appe.als Chamber recalls that under the third category of joint criminal enferprise, an
accused may incur criminal respansibility for crimes committed by non-members of the joint
criminal enterprise.”®® It hes been established that in such circumstances: |

the accused may be found responsible provided that he participated in the common criminal

~ purpose with the requisite intent and that, in the circumstances of the case, (i) it was foreseeable
that such a crime mighl be perpeirated by one or-more of the persons used by him (or by any other
member of the JCE) in order to carry out the actur reus of the crimes forming part of the common
purpose; and (if) the accused willingly took that risk. The Appeals Chamber thus held that
members of 2 JCE could be held lieble for crimes committed by pnnc:pal perpetrators who were.
not members of the JCE provided that it had been shown that the crimes could be imputed to at
least one member of the JCE and that this mcmbc.r when using a principal perpetrator, acted in
accordance w1th the common plan 2695

912. On this bams the Appeals Chmbcr rejects Dordevi¢’s argument that persecutions through -
sexual assaults cannot be imputed to him as a natural and foreseeable conseguence of the JCE for

Jack of showing l;ﬁat one of the JCE members used the direct perpetrators to commit the sexual
assaults in furtherance of the JCEX*" In the case of crimes carried out by non-members of a joint
criminal enterprisc, it must be shown that one or more joint criminal enferprise members (in
furtherance of the joint criminal enterprise) used the non-member to commit the actus reus of the
crimes forming part of the common purpose”*® Should the non-members used. by one or more
members of the joint criminal enterprise commit ¢rimes outside the common purpose, these crimes
may also be imputed to membets of the joint criminal énterprise, provided they were a natural and
foreseeable consequence of the joint criminal t‘:ntf:rp:‘rlse.m?9 In such circumstances, the ﬁeg:essary
link has been established and members of the joint criminal cﬁtcrpﬁsc may incur lability, pu‘rsuaﬁt
to the third category of joint criminal enterprise, for the perpetration of such extended ctimes. 2™

25% DProgecution Reply Brief, paras 20-22, .

85 Martic Appeal Todgement, para. 168; Brdanin Appeal Judgement, paras 411, 431.

55 Marti¢ Appeal Tudgement, para. 168 (citations omitted). See also Krajifnik Appeal Judgement, para. 225; Brdanin
Appes] Tudgement, paras 365, 411, 413, 430.

%9 See Dordevié Response Brief, paras 42-45,

2% Brdanin Appeal Judgement, pares 410, 413, See also Marzic Appeal Judgement, para. 168; Krajifnik Appeal
Tudgement, para, 225.

299 Martid Appeal Judgement, para. 168; Brdanin Appeal Fudgement, para, 411.

00 pMartic Appeal Jodgement, para. 168; Brdanin Appeal Judgement, para. 411.
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913. In the instant case, the Prosecution requests the Appeals Chamber to convict Bordevié€ for

1894

‘the crime of persecutions through sexual assaults under the third category of joint criminal

eante.r];fise.?431 Tt does not allege that the sexual assaults were part of the common plan. Therefore,
the Prosecution is not required to prove that one of the JCE members used the perpetrators m order
" to commit pcrsccutioné through sexual assaults. Rather, it must be shown that these crimes were
comniitted by a person who was used by one of the JCE members to carry out the acius reus of
crimes that were part of the common purpose. Whether this requirement is fulfilled will be
addressed in the following section.”"> | ' |

3. Pordevi¢’s alleced responsibility for persecutions through sexual assaults under the third

category of joint criminal enterprise
(2) Arguments of the parties

914, The Prosecuﬁon submits that Dordevi¢ should be convicted for persecutions through sexual
assaults as sexual assaults were a natural and foreseeable consequence of the JCE, Pordevié was
aware of this, and he willingly accepted this risk when he participated in the JCE and furthered its

7O
common purpose.X™

915. The Prosecution submits that it was foresceable- that crimes that were not part of the
common purpose, including sexual assaults, r.ﬁight be committed in the context of the campaign of
terror and extreme violenice by the Serbian forces against the Kosovo Albanian }'Jopullation.2704 It
further argues that it need not be established that sexual crimes were prevalent in order to b:a a
natural and foreseeable consequence of the common purpose.”™ Further, the Prosecution contends
that it is a matter of common knowledge and a historical fact that women suffer sexual assaﬁlts

during such violent, persecutory campaigns,zm

¥ prosecution Appeal Brief, paras 42-56, The Appeals Chamber notes that the Indictment does include persecutions
throngh sexual assault among the crimes that were part of the JCE (Indictment, Count 5, paras 21, 27, 72, 76-77),

0 See infra, para, 927. '

2% Gee Prosecution Appeal Brief, paras 42-55; Appeal Hearing, 13 May 2013, AT. 178, 184-188, 201. :

T4 Prosecution Appeal Brief, paras 42-43, 45-46; Prosecution Reply Brief, paras 13-15; Appeal Hearing, 13 May
2013, AT. 185, 187-188, 201-202. The Prosecution argues that the Tribunel's case law confirms the relevance of
these factors in assessing the foreseeability of crimes (Appeal Hearing, 13 May 2013, AT. 187, referring to Krstic
Trial Judgement, para. 616, Krstic Appeal Judgement, para. 149, Kvocka Trial Judgement, para, 327, Stakic Appeal
Judgement, paras 93, 95; Stanific¢ and Zupljanin Trial Tudgement, vol. 2, paras 525-526, 776). Furthermore, it
submmits that the Trial Chamber relied on these same factors when it made its alternative finding that morder was a
natural and foreseeable consequence of the JCE (Appeal Hearing, 13 May 2013, AT, 187-188, referring to Trial
Judpement paras 2139, 2141, 2145, ‘

5 Appeal Hearing, 13 May 2013, AT. 177.
I8 prosecution Appeal Brief, para. 44.
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916. Regarding whether the sexual assaults were foreseeable to Dordevié, the Prosecution
submits that he was a crocial member of the JCB.2®7 Tt further contends that he_ was aware of the

massive displacement of civilians, as well as killings and other violent crimes against Kosovo

" Albanians committed during the course of the Serbian forces’ campaign as a result of his position of
authority, his direct involvement in operations and presence on the gfound, and reports from various
sources.”™*® According to the Prosecution, Pordevic was aware of the commission of such violence
against Kosovo Albanians as early as 1998 and remained well-informed in 1999.7"%° The
Prosecution submits that given these circumstances, Dordevié was aware of the possibi]ity. that,
during thls persecutory campaign, Kosovo Albanian women might be sexually xa.s.«:al‘Jltchm0 It
contends that he willingly took that risk when, with such awareness, he participated in the JCE.*!!

917. PDordevi¢ responds that the sexual assaults were not forcsecziblc to him. 2% He contends that

notice of the commission of general crimes in 1998 does not establish foreseeability on his part that,

sexual assaults in particular were a “sufficiently substantial possibility”.2"® Pordevi¢ also submits
that there is no cvidence that, during the relevant time period, hq was informed of the ordering or
occutrence of sexual assaults, which would have made him aware of the possibility that these

crimes would occur.?™*

918. In reply to Dordevié’s argument that notice of general crimes was not sufficient to make

- him aware of the possible perpetration of sexual assaults, the Prosecution submits that the Appeals

Chamber has never held that crimes are foreseeable to an accused only if he knows of prior, similar

29 Prosecution Appeal Brief, para, 42,
1% Prosecution Appeal Brief, paras 44, 47-50, 53; Appeal Hearing, 13 May 2013, AT. 185-186.
219 Progecution Appeal Brief, paras 47-53; Appeal Hearing, 13 May 2013, AT. 186.

2 prosecation Appeal Brief, paras 44, 46, 51; Prosecution Reply Brief, paras 13-15; Appeal Hearing, 13 May 2013,
AT, 185-1B6. The Prosecution adds that for sexnal assanlts to be foresseable to Pordevié, it is not required that he
had prior knowledge of the same types scts previously being committed (Appeal Hearing, 13 May 2013, AT. 202)

ML prosecution Appeal Brief, paras 7, 42, 46, 52, 55; Appeal Hearing, 13 May 2013, AT. 188.

Y2 Pordevié Response Brief, paras 36, 46-52, 54; Appeal Hearing, 13 May 2013, AT. 196, 198 He argues that the
cases referenced by the Prosecution to support a finding of foresseability must be distinguished from the corrent
case since they are camp cases or relate to the specific sitnafion of Srebrenica (Appeal Hearing, 13 May 2013,
AT 196-197).

P13 Pindevié Response Brief, para, 46. See also Dordevié Response Brief, pera. 47. Dordevi¢ further submits that
“general knowledge of the potential for cime in war is not sufficient to meet the specific intent test of persecutory
intent” (Pordevic Response Brief, para, 46).

7% Bordevié Response Bref, para. 50; Appeal Hearing, 13 May 2013, AT, 198-199, He argues that “[rJape is &

possibility in all wars.and, indeed, in peacetime too such that isolated incidents of sexual assault do not on thetr
own establish that repeat rapes are a'substantial possibility” (Pordevié Response Brief, para. 50 (citations omitted);
see also Appeal Hearing, 13 May 2013, AT. 196). Pardevic further submits that nefther of the sexual assaults at
issuc wers “sanctioned, approved, allowed or even known by superior officers™ but rather “took place in secretive
or highly frregular circumstances”, and thus were not foresesable (Dordevié Response Brief, para. 51).

‘ . 356 :
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crites.2”™® The Prosecution further replies that the elements of the third category of joint criminal

enterprise dre satisfied as the sexual assaults were perpeﬁ'ated by members of the Serbian forces

who were controlled and used by the JCE members in the implementation of the’common plzm.2716

() Analysis

919. The Appeals Chamber recalls that the third category of joint criminal enterprise entails
responsibility for- erimes committed beyond the common purpose but which are nevertheless a
‘natural and foreseeable consequence of that common 1:nurpose.2717 The Appeals Chamber further
recalls that where the alleged foreseeable crime is a specific intent crimie sucﬁ as persecutions, it
" must be established that it was foreseeable to the accused that the crime might be committed,””*®
though it need not be shown that the acqﬁsecl possessed specific intent 2™ L |
920. In order to assess the foreseeability of sexual assaults, the Appeals Chamber will first
consider the overall context in whiéh these acts occurred. It will then address the evidence relevant
" 1o the determination of whether it was foreseeable to Dordevi¢, in particular, that sexual assaults

were a possible consequence of the implementation of the JCE.

© 921, | The Trial Chamber found that a common plan existed among the leadership of the FRY and
Serbia aimed at modifying the ethnic balance in Kosovo.™® It further found that: “[a} core element

of the commeon plan was the creation of an atmosphere of violence and fear or terror among the.

Kosovo Albanian population such that they would be driven, by their fear, to leave [...]
Kosovo.”2™ Typically, Serbian forces shelled the area of a village and/or fired at houses causing
the population to flee and then entered the village on foot, setting houses on .ﬁrc,' damaging
propexty, 10611'11g, killing residerits, forcibly expelling people from their hoxﬁes, and threatening and
_ physically harassing the population.im In some cases, in addition to killing large numbers of men
and boys, women were also targeted and killed with the infent to instil fear among the Kosovo

275 Pprosecution Reply Brief, para. 16; Appes] Hearing, 13 May 2013, AT. 185, referring to Krsti¢ Trial Judgement,
paras 616-617, Krstid Appeel Judgement, para. 149, Kvocka Trial Judgement, para. 327 Kvoc"ka Appeal
Tudgement, para. 86. See also Prosecution Reply Brief, paras 17-18. -

278 progecntion Reply Brief, paras 21, 23.

21T Byodka et al, Appeal Judgement, para. 83; Tadi¢ Appeal Iudgﬁmeut, para, 204,

M1% Soinovic et al. Appeal Judgement, para. 1456; Karadzic Appeal Decision on Third Category of Iomt Criminal
Enterprise Foreseeability of 25 Jume 2009, para, 18. See also Brdanin Appeal Decision of 19 March 2004,

aras 5-6.

1719 %mnawc' et al. Appesl Judgement, para, 1456; Brdanin Appeal Decision of 16 March 2004, pa:as 5-6. See also
supra, Section 1. E.

I Trig] Judgement, paras 2007, 2126-2130.

*™1 Tria] Jdgement, para. 2143, Ses also Trial Judgement, paras 2007, 2035, 2152.
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Albanian population and to force them to leave.2” Forced from their homes and fearing for their

lives and welfare, massive columns or convoys of displaced Kosovo Albanians left their towns and

villages and headed to Albania or FYROM, oftén directed and escorted by Serbian forces, who
continued to intimidate and abuse themn.”’* In these circumstances, the Appeals Chamber considers
that Kosovo Albanians were left highly vulnerable, lackmg protection, and exposed to abuse and
mistreatment by members of the Serbian forces.

922. | The Appeals Chamber notes that, Kosovo Albanian men were frequently separated from the
women and children,™ On several occasions, after being separated, the men were then killed by
Serbian forces.”™ In some instances women and children were detained by Serbian forces
separately from the men. prior to their forced d1s1:>1.eweme,11t2"l27 The Appeals Chamber considers
that, - scparatcd from their male relatives, Kosovo Albanian women were rendered especially
vu]ncrable to being targcted and subjected to violence by Serbian forces on the basis of their
ethnicity, mcludmg violence of a sexual nature as ope of the most dcgradmg and humiliating
forms.2®® Defenceless Kosovo Albanian civilians were confconted with Serbian forces, who knew
that they could act with near impunity. The Appeals Chamber has no doubt that in such an

environment, scxual assaults were a natural and foreseeable consequence.

923. To be held liable for persecutioﬁs through sexual assaults pursuant to the third category of
joint cn'mina} enterprise, the sexual assaults, however, must have been foreséeable to Pordevic in
particular.*’® The Trial Chamber found that, as “one of the most senior MUP:. officials, he had
detailed knowledge of events on the ground‘and played a key role in coordinating the work of the

1 See Trial Tudgement, paras 1617-1624, 1626-1674, 1676-1679, 2027, 2029, Sse also Trial Judgcment,
paras 2133-2137.

I Gee Trial Judgement, paras 1636, 1652, 2137, 2139-2140. See also Trial Iudgement, parss 2143.2145,

224 Trial Tudgement, paras 1626, 1633, 1646, 1649 1652, 1656, 1657, 1659, 1668, 1677, 2030-2031,

™5 Trial Judgement, paras 1617, 1619, 1624, 1630, 1634, 1643, 1656, 1669, 1678-1679, 2028. Sce also Trial
Judgement, paras 2136-2137.

M6 Trial Judgement, paras 1617-1620, 1630, 1643, 1656, 1669, 2028, See also Triel Tndgement, paras 2136-2137;
supra, paras 770, 772. |

21 gee Trial Judgement, paras 1149, 1153

78 The Appeals Chamber also notes the evidence of Witness K20 that, when she was taken by the members of the
Serbian farces, shc “Ynew what was going to happen [...] as [she] had heard that the Serhs were raping the Kosovar
girls and women” (Exhibits P1279 (conﬁdennal). Pp 4-5; P1280, pp 4-5). It further notes Witness K14's evidence
that the man carrying knives and dressed in camouflage trousers who took the Eosovo Albanian girl “was known
for doing these kinds of things” (Exhibit P1323 (confidential), p.4); that she heard from others that “they took more
women ouf” from the convoy (Exhibit P1325 (confidential), p.4); and that, when, on the evening of her own rape,
Witness K14 told a friend what happened to her, she confided in Witness K14 that “the same thing had happened to
her. [...] [S1he was raped by four men and that she was brought back after two days” (Exhiblt P1325 {(confidential),

PP 6-7).

i Ses Karedfic Appeal Decision on Third Category of Joint Criminal Enterprise Foreseeability of 25 June 2009,
para. 18; Brdanin Appeal Decision of 19 March 2004, para. 6. Ses also Brdanin Appeal Judgement, para 3635;
Stakic Appeal Judgement, pa.ra_ 65; Kvocka et al, Appeal Judgement, para, 86.
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MUP forces in Kosovo in 1998 and 1999”2 In particular, the Trial Chamber noted that Dordevic:
() was 2 member of the Joint Command and of the MUP Collegium- and regularly attended
meetings of these bodies as well as MUP Staff meetings; (ii) bad direct and immediate contact with
Lukié, Hcéd of the MUP Staff, and several SUP chiefs in Koéovo; (iii) participated as part of the
Serbian delegation in international negonanons, and (iv) was present on the ground in Kosovo in
1998 and 1999, including during VI and MUP operations. 7t

924, Through kis role and involvement in the operations in Kosovo, Pordevi¢ was well informed

not only of the conduct of operations and overall security situation on the ground in Kosovo, but
also of the commission of serious crimes, such as looting, torching of houses, exbessive use of
force, and murder (including of women and children) by Serbian forces during the course of
operations in both 1998 and 1999.2%2 Moreover, with the knowledge that some units had committed
violent crimes against Kosovo Albanian civilians in 1998 and 1999, and that such crimes bad gone
unpunished, ’Dordcvié authorised the ré_deploymént of some of the same units in 1999 into the

volatile situation.”™>

925. The Trial Chamber found that Dordevi¢ shared the intent of the JCE with the common
purpose to change the ethnic balance of Kosovo.2* It found that as a memiber of the JCE, he was
fully aware that this common purpose was to be achieved by creating an atrnosphere of terror and

fear to induce the Kosovo Albanians to leave, including by subjecting them to persecutions through

a variety of means.””> Furthermore, the Trial Chamber found that he was aware of the massive -

- displacemerit of Kosovo Albanian civilians on the basis that he witnessed thousands of displaced
persons in 1998 and that he received regulér MUP reports ‘throughout March to June 1999 that
reportcd on the increasing numbers of Kosovo Albanians crossing the borders from Kosovo into
Albania or FYROM. 2736 He also knew about the humanitarian sitnation as well as killings and other

violent crimes against Kosovo Albanians through other sources, including the medm._zm

926. Under these circumstances, the Appeals Chamber finds that it was foreseeable to Pordevié
that crimes of a sexul nature might be committed. The Appeals Chamber recalls that thousands of

U Tyial Judgement, para. 2154.
Z2l Trig) Judgement, paras 1897-1898, 1900-1903, 1916-1517, 1919, 1925, 1985-1998, 2154, 2158, 2162, 2178

T See Trial Judgement, paras 1900-1907, 1918, 1920-1924, 1957-1958, 1961, 1963, 1981, 1985-1995, 2154-2158.

.. See also Trial Judgement, paras 2178-2184.
T Trigl Jadgement, paras 1258, 2155, 2179-21R0, 2185. See also supra, paras 355-357, 360-362.

"7 See Trial Judgement, para. 2158. Sec also Trial Judgement, paras 1999, 2128, 2130, 2154—2157 2193; supra, '

Chapter XT1.
8 it Judpement, paras 2127-2128, 2130, 2135-2137, 2143, 2151-2152, 2158.
138 Tral Judpement; paras 1903, 1990, 2178, 2182. See supra, paras 247-252, 485492,
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Kosovo Albanian civilians were being forcibly displaced and mistreated on a massive scale by

Serbian forces who could act with near impunity, and that women were ﬁcqﬁcpﬂy separated from

the men and thereby rendered especially vulnerable. The Appeals Chamber, Judge

Tuzmukhamedov dissenu'ng. finds that in such environment, the possibility that sexual assaults
might be committed was sufficiently substanﬁal as to be foreseeable to Dordevié¢ and that he
willingly took the risk when he participated in the JCE. The ‘Appeals Chamber, Judge
Tuzmukhamedov dlssentmg, is further satisfied that, in light of his knowledge of the persecutory
nature of the campaign, it was also foreseeable to Pordevié that such sexual assaults might be

carried out with discriminatory intent.

927. The Appeals Chamber has found that the Trial Chamber did not err in concluding that
Serbian forces were used by members of the JCE to implement the actus reus of crimes that were
within the common purpose of the JCE. *™ These same Serbian forces sexually assaulted Witness
K20 the other two young women in Beleg, and Witness K14.7* With regard to the girl in the
convoy, the Appeals Chamber notes that the identity of one the perpetrators, i.e. the mah carrying
 knives and dressed in green camouflage trousers, is unclear,”’® However, his idénﬁty 1s less
relevant since it has been found thet the other man who sexually assaulted her was a policeman and
thus a rﬁember of the Serbian forces.”™ Therefore, the Appeals Chamber, Judge Tuzmukhamedov

dissenting, is satisfied that the required link between the crimes and Pordevi¢ as a member of the

JCE has been established. Under these circumstances, the Api::eals Chamber finds that these crimes
can be imputed to Pordevic. '

928. Finally, in light of the above finding, the Appeals Chamber recalls that, contrary to
" Pordevié’s contention,”* the Appeals Chamber may enter hew convictions at the appellate stage.
Article 25(2) of thé Statute provides that the A.ppeaills Chamber “may affirm, reverse or revise the
decisions té.ken_ by the Trial Chambers”. Moreover, the Appeals Chamber has exercised its

*R7 Trigl J'udgemsnt, paras 1996-1998, 2183. Sce supra, paras 497-501.

28 See supra, para. 171.

™ See supra, paras 866-869; Trial Judgement, paras 1150-1151, 1791, 1793.

2 The man wes identified as “carrying knives and [...] dressed in a black sleeveless shirt and green camouflage
irousers. He had a shaved hezd tied with a scarf and three earrings in one ear.” (Trial Judgement, para. B32).
Elsewhore the Trial Chamber found that “[t]heze were also other men'among the Serbian forces [standing along the
road to Pri¥tina/Prishting where the convoy passed], who were dressed in green trousers, had bandannas on their
shaved heads and wore kmives. Evidence considered elsewhere in this Judgement, indicates that such dress is

consistent with some Serbian paramilitary wmits, but the evidence is not f;ufﬁc.tant i enable 2 pomﬁve finding about )

the identify of these troops” (Trizl Judgement, para. 824).
2! See supra, pera. 859. See also Tral Judoemm, paras 832, 1792,
¥4 Pardevié Reponse Brief, para. 4.
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discretionary authority to enfer new convictions on several occasions”™ and Dordevi¢ bas not

offered any cogent reasons to depart from this pracﬁcc.zm
E. Conclusion

929. The Appeals Chamber has found that: (i) the Trial Chamber erred in finding that the sexual
assanlts of the Kosovo Albanian gitl in a convoy and two young Kosovo Albanian women in Beleg
were not Estéblishsd;ms (ii) the Trdal Chamber emed in finding that the sexual assaults of

1888

Witness K20 and Witness K14 were not carried out with discriminatory intent;”*€ (jii) the sexual

assaults of Witness K20, the other two women in Beleg, Witness K14, and the girl 'in a convoy were
747 o4
(iv) these acts were foreseeable to Dordevié and that he willingly took this risk when he participated
in the JCE.2™ In light of the foregoing, the Appeals Chamber, Judge Tuzmukhamedov dissenting,

finds that Pordevi¢ is responsible for persecutions through sexual assaults as a crime against

in fact carried out with such intent and amount to persecutions as a crime against humanity,

humanity pursuant to the third category of joint criminal enterprise and enters a conviction thereon.
Therefore, the Appeals Chamber grants the Prosecution’s first ground of appeal in full. The impact
of this finding, as well as the remainder of the Prosecution’s first grc;und of appeal, will be
addressed separately in Chapter XX ' '

™ See ¢.g. Mrksi¢ and Sjjivananin Appeal Tudgement, para. 103, p. 169; Krnojeloc Appeal Tudgement, paras 172,
180, 188, 207, 247, p. 114; Setako Appeal Judgement, paras 262, 301; Gacumbitsi Appeal Judgement, paras 124,
207, '

4 Bordevié submits that his tight to appeal his conviction would be violated if the Appeals Chamber weze to enter
pew convictions against him, refemring in support to the Dissenting Opimion of Judge Pocar to the Slitvanéanin
Review Tudgement (Dordevi€ Response Brief, para. 4). Pordevic does not raise any arguments that have not been
considered before (see e.g. Mrksi¢ and Sljivancanin Appeal Judgement (compare mejority opimion, para. 103,
p. 169, with Partially Dissenting Opinion of Judge Pocar, para. 2); Setako Appeal Judgement (compare majority
opinion, para, 262, p. 85 with Partially Dissenting Opinion of Judge Pocar, para, 2). The Appeals Chamber further
recalls that dissenting opinions are not binding upon it (see supra, para. 841). :

PS5 See supra, paras 859, B69.

T4 Gee sypra, paras §77-878, 892, 895.

T See supra, paras 892-893, 895, 897, 901.

3% See supra, paras 926-9217.

" gea infra, Chapter XX,
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XX. SENTENCING
A. Introduction

930, . The Trial Chamber sentenced Pordevi¢ to a single sentence of 27 yeafs imprisonnient for
his convictions for deportation (Count 1), other inhumane acts (forcible transfer) (Count 2), murder
(Count 3), and persecutions (through deportation, forcible transfer, murder, and destruction of
religious or culturally significant property) on racial grounds (Count 5), as crimes against humanity;
and murder (Count 4), 25 a violation of the laws or customs of war.”™™ Both Dordevi¢' and the
Prosecution appeal Pordevic’s SGDtelIIGG.ZTSI The Appeals Chamber will set out the applicable law,
before addressing Dordevié’s and the Prosecution’s grounds of appeal. The Appcals Chamber
recalls that it has ovcr’cumsd a qumber of the Trial Chamber’s findings and entered a finding of guilt

2752

with respect to fhe, crime of persecufions through sexual assault™ ™ and will accordingly assess the

impact on Pordevic's sentence.

B. Applicable law and standard of review

931. Pursuant to Asticle 24 of the Statute and Rule 101 of the Rules, in' determining the
appropriate sentence a trial chamber must consider: the gravity of the offence; the. individual
circumstances of the convicted person; the general practice regarding sentencing in the courts of the
former Yugoslavia; aggravating factors; and any mitigating circumstances.?™ Due to its obligation
to individualise penalties to fit the circumstances of the accused and the gravity of the crime, a trial

chamnber is vested with broad discretion in determining an appropriate sentence.”*

932.  An appeal against sentencing is reviewed stricto sensu; it is cormrective in nature and is not a
trial de novo.”™ The 'Appeéls Chamber will not revise a sentence unless the trial chamber

S0 Trip] Judgement, paras 2230-2231.

717’1 Dardevi¢ Appeal Bref, paras 407-426; Dordevic Reply Brief, paras 137-143; Prosecution Appcal Brief,
., DArEs 57-96; Prosecution Reply Brief, paras 25-33. )
2 See supra, paras 542, 693, 834, 877-878, 501.

T Article 24 of the Statute; Rule 101(B) of the Rules.

Y% See D, Milofevi¢ Appeal Tudgement, para. 297; Kalimanzira Appeal Judgcmcnt, para. 224; Bikindi Appeal
Tudgement, para. 141; Nchamihigo Appeal Judpement, para. 384; Mrkiic and Shivandanin Appeal Judgement,
para, 352; Karerc Appeal Judgement, pera. 385; Strugar Appeal Judgement, para, 336; Hadfihasanovic and
Kubura Appeal Judpement, para. 302; Blagajevid and Joki¢ Appeal Judgement, paras 137, 321; Nahimana ef al,
Appeal Jodgement, para. 1037; Simba Appeal Judgement, para. 306; Ntagerura et al. Appeal Tudgement, para. 425;
Semanza Appeal Tudgement, para. 312; Blaski¢ Appeal Judgement, para, 6B0. See alsc Haradinaj et al. Appeal
Judgement, para. 321, citing Krajifnik Appeal Judgement, pare. 734; M. Jokic' Judgement on Scntencmg Appeal,

ara. 8.
s ngaradmaj et al. Appeal Judgement, para. 321, refaring to Kraji¥nik Appeal Tndgement, para 734.
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comymitted a “discemiblc en'or' ’ in exercising its discretion or failed to follow the applicable law.2"

It is for the party challengmg the sentence to prove that the tral chamber made a discernible
error.”” In domg 50, an appellant must show that the trial chariber: gave weight to extraneous or
irrelevant cons1derat10ns, failed to give sufficient welght to relevant conmdctauons, made a clear
etror as to ﬂw facts upon which it exercised its discretion; or, its decision was so urreasonable or
plainly unjust that the Appeals Chamber can infer that the Trial Chamber did not properly exercise

its discretion.”™

C. DPordevic’s nineteenth ground of appeal: alleﬁed erroi's in relation to sentencing

933. Dordevid ra:scs four argumcnts 7" He submits that the Trial Chamber erroneously
(i) considered his position of authority as an aggravating factor; (i) ignored several mitigating
circumstances; (iii) assessed his role in relation to those accused in Milutingvic et al.; and (iv) failed
to consider the sentencmg practices of the FRY. T80 The Appeals Chamber will address each
argument in turn.

. 1. Alleeed errors in considering Dordevié's position of authority as an aggravating factor

(a) Arguments of the parties

934. Dordevi¢ submits that the Trial Chamber erred in law by *‘double-counting” his role and

position as Chief of the RIB.”®! He argues that the Trial Chamber erred by considering his role and

position as an aggravating factor while using the same findings: (i) to serve as the basis for his
conviction; and (11) in its assessment of the gravity of the cimes.”’® He contends that a
circumstance which has been considered as an element of an offence or in assessing the gl:aviw of
the crimes cannot also be regarded as an aggravating factor.”®® He further submits that his high
rank or position alone does not justify an increased sentence and argues that oﬁly where an abuse of

position is demonstrated can there “be a 7(3) aggravation based on position or role in the

D% Horadingg et al Appeal Tudgement, pera 321, citing KrajiSnik Appeal Judgement, para. 734.

Y5 aradinaj et al. Appeal Tudgement, para. 321, refemring to Krajiik Appeal Judgement, para. 734.

Y% Harading et al, Appedl Judgement, paras 321-322; D. Milofevi¢ Appcal Tndgement, para. 297.

9 Byordevié Appeal Brief, paras-407-426. .

78 Bordevic Appeal Brief, paras 407-426.

% Dordevié Appeal Brief, paras 407-408; Dordevi¢ Reply Brief, para. 139. See Dordevi¢ Appeal Brief,
para. 409-411.

2 Bordevié Appeal Brief, paras 407-411, Sec also Dordevi¢ Reply Brief, paras 137-139.

78 Dordevié Appeal Brief, para. 408, refering to Gali¢ Appeal Tudgement, para. 408, Kordic and Cerkez Appeal
Tudgement, para. 1089, Deronji¢ Judgement on Sentencing Appeal, para. 206, Lukic and Lukic' Trial Judgement,
pera. 1050, Milutinovic et al. Trial Judgement. vol. 3, para. 1149, See also Bordewd Reply Brief, para. 139,
referring to Trial Judgement, para, 2210.
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commission of a 7(1) mode of liability” ' 2764 Pordevid asserts that the Trial Chamber did not assess

whether Pordevi€ abused his position.”s

935. The Prosecuﬁon responds that the Trial Chamber correctly assessed Dordevid’s position c;f
authority only as an aggravating factor and “did not "doﬁblc count’ this factor by using it as a basis
for both his conviction and the assessment of the gravity of the crimes™.*® It contends that the
Trial Chamber entered a conviction only under Article 7(1) of the Statute and did not therefore
“double count” his role as the basis for his conviction.””™ The Prosecution further respoﬁds-'that the
Trial Chamber’s Iefcfcncc to Dordevi¢'s “leadin g and grave role” in its assessment of the gravity of
the crimes relates to his “actions and contributions to the JCE, and not to his superior position”.’*®
The Prosecution also submits that Dordevié nnsrcpresents the Tmbunal's case Iaw on abusc of

authority. 2769
() Analysig

936. The Appeals Chember recalls at the outset that double-counting for sentencing purposes is

impermissible. ™ In that regard, a factor considered by a trial chamber as an element of 2 crime

cannot zlso be considered as an aggravating circumstance.”’”" Similarly, a factor taken into acconnt

by a trial chamber in its assessment “of the gravity of the crite cannot additionally be taken into

account as a separate aggravating circumstance, and vice versa”. 2772

1%+ Pordevié Appeal Brief, paras 408, 410, 411, Pordevié arpues that “[o]n the contrary, it was only by virtue of his
position that he was found to have met the actus reus of JCE participation at all” (Pordevié Appeal Brief,
para. 410). The Appeals Chamber has already dealt with this ergoment under Pordevié's ninth ground of eppeal
{(see supra, paras 225-230, 235-239, 242-243, 257-265, 275-277, 315-324, 355-362, 366-370, 372433, 454-456).
See also Dordevid Reply Brief, paras 137-138.

e . Dordevi¢ Appeal Brief, para, 411.

5 Prosecution Response Bricf, paras 391-393, 397.

#187 Prosecution Response Brief, paras 391-392,

2180 prosecution Response Bricf, para. 396, referring to Trial Judgement, paras 2195, 2220, 2214 {citations omitted).

% Prosceution Response Brief, para. 395. It contends that a trial chamber may consider ar. accused’s superior position
as an aggravating factor “[w]here both article 7(1) and 7(3) rcsponmbmty are alleged under the same count, and the
legal requirements of both forms are met" but will enter a’' convictcn based on Arficle 7{1) alone (Proszcution
Response Brief, para. 395, referring to Blafkis Appeal Tudgement, para. 91, Kordi¢ and éerkez Appeal JTudgement,
para. 34, D. MiloFevi¢ Appeal Tndgement, para. 302, fn, 873).

10 Vimaj et al. Appeal Judgement, para. 143; Deronjic¢ Tudgement on Sentencing Appeal, para. 107; D. Milodevié
Appeal Judgement, paras 306, 309,

YT Galic Appeal Judgement, para. 408; Kordi¢ and Cerkez Appeal Tadgement, para. 1089; Blaskic Appeal Judgement,

a. 693,
iR %HIMda.fewa Appeal Fudgement, peres 306, 309, ciling M. Nikoli¢ Fudgement on Sentencing Appeal, para, 58;
~ Déronjic Judgement on Sentencing Appeal, para, 107; Limgf et ol Appeal Judgement, para. 143,
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937. The Appeals Chamber first notes that Pordevi¢ was convicted for bis participation in the
JCE pursuant to Asticle 7(1) of the Statute.”””* While his role and position were relevant to the Trial
- Chamber’s assessment of his conduct and its conclusion that he contributed significantly to the
JCEF™ the Appeals Chamber recalls that the role and position of an accused is not.an element
required to establish criminel liability for participation in a joint criminal enterprisc.zm Tt was
therefore within the discretion of the Trial Chamber to consider his role and position as an
aggravating factor. .

938. In relation to the assessment of the gravity of the offences, the Trial Chamber considered
" that Pordevic’s “actions and conduct” as a member of the JCE*™ Tn assessing the gravity of the
offences, the Trial Chamber noted that Dordevi€’s actions, “were in supﬁﬁrt of, and vital:to,' the
common c::t'r.erl:n'isa".W_7 The Trial Chamber vltimaiely conbluded that it was his “leading and grave
role in the JCE” which “warrant[ed] punishment”.zm The Appeals Chamber therefore finds that the

Trial Chamber considered Dordevi€'s leading role and his contribution to the ICE as a factor

relevant to the assessment of the gravity of the offence.”””

939. The Appeals Chamber will now address Dordevic's argument that the Trial Chamber

erroneously relied on his position without assessing whether he abused such authority.*™®® In

entering a conviction against Dordevié for his participation in the JCE, the Trial Chamber correctly
articulated that “{fw]hcre both Axticle 7(1) and Article 7(3) are alléged under the same count, and
where the legal requirements are met, a trial chamber should enter a conviction on the basis of

Article 7(1) only, and consider the accused’s superior position as an aggravating factor in

5T Tyia] Yodgement, paras 2164, 2193-2194, Although the Trial Chamber also found Pordevié liable pursnant to
Article 7(3) of the Smtute, it correctly entered a conviction on the basis of Article 7(1) (Trial Tudgement, para.
2155). ' : -

27 Tria] Judgement, para. 2158. See Trial Tudgement, para. 2154-2157. See also supra, paras 209-461.

275 The Appeals Chamber recalls-its previous finding that the Tral Chamber correctly set ont the elements of joint
criminal enterprise (supra, para. 468. referring to Trial Judgement, paras 1864-1865, citing Tadic Appeal
Judgement, paras 202-204, 220, 227-228). See Gali¢ Appeal Judgement, para. 48,

1 Trig] Judgement, pere. 2210. The Trial Chamber considered that Pordevic “had a direct and leading role in efforts

to conceal the crimes for which the joint criminal enterprisc wes responsible, and he failed to fulfill his -

responsibility to ensure that crimes committed by MUP forces in furtherance of the joint criminal eterprise were
reported and investigated” (Trial Judgement, para. 2211).

T Trial Tadgement, para. 2210.

2" Tyigl Tudgement, paca, 2214, See glso Trial Tndgement, paras, 2211, 2213.

27 Trial Judgement, para. 2210. The Trial Chamber considered that Pardevi¢ “hed a direct and leading role in efforts
to conceal the crimes for which fhe joimt criminal enterprise was respomsible, end he failed to fulfil his
responsibility 1o ensure that crimes committed by MUP forces in furtherance of the joint criminal enterprise were
reported and investigated” (Tral Jadgement, para, 2211). .

20 gee Dordevié Appeal Brief, para. 410; Dordevié Reply Brief, para. 138.
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sentencing*?’*! The Trial Chamber considered as an aggravating factor, inter alia, “the role of
[Pordevi€] who, as Chief of the RJB, was in a position of command and effective control éf the
MUP forces, except the RDB, who were among the aciual psrpc_ttators”.:"782 In the Senteﬁc‘mg
section of the Trial' Judgement, however, the Trial Chamber failed to articulate that the case law
establishes that it is not the superior position in itsélf which constitutes an aggravating factor, but

rather the abuse of such position which may be considered as an aggravating factor. 2™

940. Tn failing to carry out the assessment on whether or not Pordevic abused his position of
- guthority, the Trial Chamber made a discernable error.”™ This led the Trial Chamber to consider

extraneous matters in its assessment. of the aggravating factors applicable in this particular case.

This error will be addressed by the Appeals Charnber in making a final determination on the -

sentence to be imposed on Dordevié.

- 2. Alleged failure to consider miti cating factars

(a) Arguments of the parties

941, Dordevié submits that the Trial Chamber erred in failing to properly consider as mitigating

factors: (i) his behavior at trial and in detention; (ii) his éooperation with the Prosecution, work

"undertaken in establishing agreed facts; and the assistance prowded in his testimony before Serbian
courts; (i) his expressions of temorse and sympathy for the victims; (iv) the impact of superior

orders in a situation of duress; and (v) the “harsh environment” of armed conflict. 7*

042. The Prosecution responds that the Trial Chamber took into account the relevant mitigating
circurnstances, and that Dordevié fails to show any error in the Trial Chamber's approach.”’® It
argues that Pordevié did not advance any specific mitigéﬁng factor at trial and raises these matters

for the first time on appeal, which is not the appropriate forum.?’® PFurthermore, the Prosecution

T8l Tyia) Judgement, para. 1891, citing Blak$i¢' Appeal Tudgement, para, 91, Kordic and Cerker Appeal Fudgement,
para. 34. See Aleksovski Appeal Judgement, para. 183; Celebidi Appesl Judgement, para. 745. See also Trial
Judgement, paras 2192, 2195, - ’ . ’

¥ 'Tria] Judgement, para. 2220. -

T8 Tzl Fudgement, paras 2217-2224; Had#hasanovié end Kubura Appeal Judgement, para. 320, Stakic Appeal
Judgement, . para, 411; Babid Judgement on Sentencing Appeal, para. 80, Kamuhanda Appeal Judgement,
para. 347; Aleksovski Appeal. Judgement, para. 183; Ntakirutimana and Niakirutimana Appeal Judgement,
para. 563; Simba Appeal Judgement, para. 285; Kayishema and Ruzindana Appeal Judgement, paras 358-359.

1% See supra, paras 931-932. ' ’

I Pordevié Appeal Brief, para. 414,

% prosccution Response Brief, para. 398, .

787 progecution Response Brief, para. 399. ﬁ
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responds that Dordevi¢ fails to demonstrate that the consideration of the mitigating circumstances

he proffers would have resulted in the reduction of his sentence.’*

943.  Dordevié replies that a trial chamber is required to take account of mitigating circurnstances
and that “the jurisprudence shows that this is done routinely even if the parties have not raised any
or all” of them.?’™

(b) Analysis

944, The Appeals Chamber recalls that “neither the Statute nor the Rules exhaustively define the
factors” which may be considered in mitigation of a sentence”™ and that a trial chamber enjoys a

1882

considerable degree of discretion in determining what constitutes a mitigating circurmstance and the -

weight, if amy, to be accorded to that factor.”™! The Trial Chamber found:

in the Accnsed's favour, by virtue of the position he held in the MUP, [thet] the Accused had not
previously been convieted of any serious offence and that he had been of good character pdar to
the events that are subject of the Indictment. No other mafter is advanced as warranting mitigation
of this sentence.””? - )

945. The Appeals Chamber further recalls that Rule 86(C) of the Rules provides that sentencing
" submissions shall be addressed during closing argume,nts.279 ? Rule BS(A)(vi) of the Rules providcs'
that a tral chamber will consider any relevant information that may assist it in determining an
appropriate sentence;’™ however, case law establishes that a trial chamber is not “under an
obligation to hunt for information that cotmsel did not put before it at the appropriate time”.’ Tn

addition, appeal procesdings are not the appropriate forum to raise such matiers for the ﬁ_rsf
2796 ’

278 prosecution Response Brief, para, 400. ' ' :

28 Pordevié Reply Brief, para, 140, refeming to D. MiloFevid Trial Judgement, para. 1003, Haradingf et al. Trial
Judgement, para. 495; Bofkoski and Taréulovski Toal Judgement, para. 601; Milutinovic' et al. Trial Judgement,
vol. 3, paras 1178-1179. : -

20 Babi¢ Tudgement on Sentencing Appeal, para, 43.

290 Iukid and Luki¢ Appeal Tudgement, para. 647; Niabakuze Appeal Judgement, para. 264; XKvolka et al. Appesl

: Tudgement, para. 713, referring to Celebi¢i Appeal Judgement, para. 780.

2 TH4l Judgement, para. 2224,

I Puile 86(C) of the Rules.

2% Rule 85(A)(vi) of the Rules. : &

285 Kupreskid et al. Appeal Judgement, para. 414, See Kvotka et al. Appeal Tudgement, para. §74.

26 Sop Kupreskic et al. Appesl Judgement, para. 414. See 2lso Kvodka et al. Appeal Fudgement, pars, 674. ‘i

i
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046. The Appeals Chamber considers that Dordevié has failed to show that the Trial Chamber
committed a discernible emor in not cdnsidering the five mitigating circumstances, which he

-advanced for the first time on appeal.”’™’

3. A]lcged error in assessing Pordevi€’s role in comganson to those sentenced in
the Milutinovic et al. case

(a) Arguments of the parties

947. Dordevié submits that his sentence of 27 years is “capricious and excessive” when

compared to those sentenced for 22 years in Milutinovic et al. case for participating in the same
JCE.Z™® He argues that the Trial Chamber failed to reason why it found his role more significent in
comparison to the pafticipants of the same JCE warranting a more severe sentence. 2 Dordevié
contends that the Trial Chamber failed to i:rovide a reasoned opinion as to how it concluded that his

role was “more significant” than the accused in the Mikutinovic et al. case, and argueé that the .
2800 ‘ '

evidence demonstrates that he had a much less significant role.

948. The Prosecution responds that the Trial Chamber correctly took into consideration the
sentences imposed by the Trial Chamber in Milutinovic et al., and that Dordevi€ fails to show that it

was unreasonable in imposing npon him a higher sentence in comparison”®" It contends that

-similar cases do not serve as a legally binding Iialtem of sentences, but rather can be of assistance in
sentencing if they involve the commission of the same offences in substantially similar
circumstances.** The Prosecution argues that Dordeviél's_ role was not peripheral compared to that
of the accused in Milutinovic et al;"** rather, his contribution was crucial for the achievement of the
JCE.2* According to the Prosecution, Dordevi¢ fails to' demonstrate how the Trial Chamber |

ventured outside its discretionary bounds in imposing a sentence of 27 years.22®

%P7 Gee nlso supra, paras 941-943, -
P8 Pordovié Appeal Brief, paras 416-418, referring to Trial ]udgcmem, para. 222.7; Pordevi¢ Reply Brief, para. 14?.
7198 > Dordovié Appeal Brick, paras 416, 420, See also Pordevi¢ Reply Bricf, para. 141.
2% Pyordevic Appeal Brief, paras 419-420. See also Pordevié Reply Brief, para. 141.

2% prosecution Response Brief, paras 402, 404.

#0 prosecution Response Brief, para 401, refering to Stmgar Appeal Judgement,- para. 343, Mamc‘ Appeal
Judgement, para, 330, FurundZija Appeal Jndgement, para. 250,

3B prosecntion Response Brief, para, 403,

8% Prosecution Response Brief, para. 403. The Prosecution asserts that Dordevié: (i) was on the ground in Kosovo in
1998 and 1999, playing a direct role in MUP operations; (i) participated at the highest level in the planmng of
MUP cperations; (iii) deployed the PIP and the SAT in Kosovo; and (iv) orchestrated the concealment of the crimes
of the JCE by hiding the bedies of Kosovo Albantan civilians in Serbia (Prosecution Response Brief, para. 403).

2805, Prosecution Response Brief, para. 405.
368 o f/
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(b) Analysis

949. The Appeals Chamber recalls at the outset that trlalrchambcrs may consider sentences
previously imposed by the Tribunal in similar cases.?® Tt was therefore within the discretion of the
Trial Chamber to take into consideration the sentences imposed by the Milutinovic et al. Trial
.Chamber, in light of the fact that that case concerns similar crimes in substantially similar
circumstances. Sentences imposed in previous cases, however, are not binding on subsequent trial
_ chaﬁbers, as each santencé must be tailored to fit the individual circumstances of a case. 2%
Further, the disparity between sentences rendered in similar cases may be considered “capricious or
excessive”, hence warranting the intervention of the Appeals Chamber, only “if it is out of
reasonable proportion with a line of sentences passed in similar. circumstances for the same

offences”. 2%

950.' The Tral Chamber carefully considered the sentences of the five accused in the Milutinovic

et al. case and noted that they were convicted for “their differing roles in essentially'the same

' offénces” as. Dordevi€.?®® It also considered that no other member of the JCE, including those -

previously convicted in Milutinovic et al.,' made a more crucial contribution to the achievement of . -

the JCE than Dordevic.*™® The Appeals Chamber further notes that, the Trial Chamber, in the
present case, additionally convicted him for the murder of 14 Kosovo Albanian women and children
in Podujevo/Podujevé ™! The Trial Chamber further fonnd, inter alia, that he had effective control

over the forces committing the (:1'11116_;5.2312 It therefore concluded that his role was more significant

and called for a more severe sentence.”*? The Appeals Chamber considers that the Trial Chamber’s .

comparison with the Milutinovic et al. case, assisted it in distinguishing Pordevi¢ role. In light of
‘the above, the Appeals Chamber finds that the disparity between the sentences is not out: of
reasonable proportion and that the comparison with Milutinovic et al. assisted the Trial Chamber in

exercising a upiform sentencing practice.

K]

W5 rbeic and Sljtvandanin Appeal Tudgement, para. 376, referring to Strugar Appeal Tudgement, para. 348; Limaj et

al, Appeal Tudgement, para. 135; Dragan Nikoli¢ Judgement on Sentencilg Appeal, para. 19, Kvodka ef al. Appeal
Tudgement, para. 681; FurundZija Appeal Judgement, pera. 250. See alse elebiti Appeal Tudgement, para. 721.

97 See Mrksi¢ and Sljivancanin Appeal Judgoment, para. 376, referring o Striugar Appeal Jadgement, para. 348;
Limaj et al. Appeal Judgement, para. 135, Blagojevic’ and Joki¢ Appeal Judgement, para. 333; Dragan Nikoli¢
Jndgemsnt on Sentencing Appeal, para. 19, Kvocka et al. Appeal Judgement, para. 681; Furundiija Appeal
Tudgement, para. 250; Celebi&i Appeal Indgement, paras 719, 721. See also Musema Appesl Judgement, para. 387.

M8 Timaj et al. Appeal Judgement, para. 135 (emphasis added); Dragan Nikoli¢ Judgement on Sentencing Appeal,
para. 19; Kvodka Appeal Judgement, para. 681; Jelisic' Appeal Judgement, para. 96.

2809 sl udgement, para. 2227.

2810 Tria] Tudgement, para. 2211. See Trizl Tudgerent, para. 2213.

11 Tria] Tudgement, paras 2188, 2227. See supra, paras 351, 362, 371.

%812 Tra] Tudgement, paras 2210-2211.

2813 Trial Judgement, para. 2227.
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951, In these circumstances, the Appeals Chamber finds that Pordevié has failed to deﬁonstrate

that the Trial Chamber’s committed a discernible error in excising its discretion,

4. Alleged error in relfation fo the sentencing practices of the FRY

952. In determining Pordevi¢’s sentence the Trial Chamber took into account the general
sentencing practices of the FRY, and in particular that the maximum sentence for crimes committed

before 2002 is 20 yea.rs imprisonment. 2814

(a) Arguments of the parties

953. Dordevi¢ submits that the Trial Chamber failed to properly consider the sentencing practices
of the FRY by imposing a sentence exoeediné the maximum penalty of 20 years. 'S He further

. argues tﬁat the Trial Chamber failed to 'explain why it diverged from the sentencing practices of the
JFRY.2 Dordevi€ also contends that the Trial Chamber erroneously referred to the wrong statutory _
prowswns concerning the sentencing practices of the FRY. 817

954. The Prosecution responds that the Trial Chamber _propeﬂy considered the sentencing
practices of the FRY. 2818 1t further responds that the Trial Cha.niber was not boﬁnd by the |
sentencing pracuce of the law of the FRY 2819 and that trial chambers may impose greater sentences
than those applicable under that law. 2820 '

(b) Analysis

955,  Article 24(1) of the Statute and Rule 101(B)(iii) of the Rulesrprovide's that a trial chamber is
required to take info account the general practice regarding prison sentences in the courts of the
FRY. A trial chamber is however not bound by the general sentencing practices of the courts of the

M4 Trial Iudgement. paras 22252226, referring to SFRY Criminal Code, Article 38.
5 Pordevic Appeal Brief, para. 422,

6 Dyordevic Appeal Brief, paras 423-424.

21 Bordevi€ Appeal Brief, para. 425.

218 prsecution Response Brief, para. 406,

217 progscution Response Brief, para. 407.

M2 progecution Response Brief, para. 407.

370

Case No.: IT-05-87/1-A - | 27 January 2014



FRY.?**! The Appeals Chamber notes that the Trial Chamber expressly considered the sentencing

‘practices of the FRY, taking into account both statutory provisions and case law 2

956, When taking into account the sentencing practices of the former Yugoslavia, the Trial
Chamber noted the penalties provided for in the applicable articles of the SFRY Criminal Code and
observed that the maximum penalty could not exceed 15 years unless the crimne was considered
* eligible for the death penalty, in which case the senténcg could be up to 20 years.”®?® The Trial
Chamber also expressly took into account that there were “no precise equivalents to the offences”
for which Dordevic was sentenced and considered “a oumber of offences of a simhm character” *#
The Appeals Chamber finds that the Tral Chamber gave due consideration to the general
sentencing practice of the former Yugoslavia and that it was within ifs discretion to 1mposc a

. sentence which exceeds the maximum penalty of 20 years pmvided'in the SFRY Criminal Code,®*

957. Pordevi€ has failed to identify any discernible error on the part of the Trial Charmber in its
consideration.of the gencral sentencing practice of the former Yugoslavia. Dordevi¢'s arguments in
this regard are dismissed.

5. Conclusion

958. The Appeals Chamber has found that the Trial Chamber made a discernable error when it
considered Pordevi¢’s position of authority as an aggravating factor, rather than the abuse of such
pov»ver.zm‘5 Theréfore, the Appeals Chamber grants, in part; Pordevié’s nineteenth grouﬁd of appeal.
The impact of this finding, if any, will be considered later in this Tudgement.™™ The Appeals
Chamber dismisses the rematinder of Dordevié’s nineteenth ground of appeal.

2821 Gee Boskoski and Tarculoyski Appesl Judgement, para. 212; Blajkic Appeal Judgement, para. 681; Krajifnik
Appeal Tudgement, para. 811; M. Joki¢ Judgement on Sentencing Appeal, para. 38; Stakic Appeal Judgement,
para. 398; Dragan Nikoli¢ Judgement on Sentencing Appeal, para. 69, Celebici Appeal Judgement, para. 813 See
also Bikindi Appeal Judgement, para. 154; Nahimana ef al. Appeal Judgement, para. 1063.

B2 Geos Trial Judgement, pera. 2226, fos 7433-7434. Since the same 20-year madmum penalty, as suggested by

1878

Pordevié, was considered by the Triel Chember, the Appeals Chamber finds whether the Trial Chamber -

erroneously cited the SFRY Criminal Code as opposed to the FRY Criminal Code to be immaterial (ses Dordevic
Appeal Brief, para. 425; Trial Judgemcnt, pares 2225-2226).
23 Trial Judgement, para. 2226.

24 T3] Tudgement, para. 2226, referring to SFRY Criminal Code, Articles 141-145, 151, Donfevi¢ conte.nds that the

Trial Chamber erred in referring to the “Republic of Serbia Crminal Code” which he alleges did not dcal with the
type of crimes alleged in this case (Bordevi¢ Appeal Brief, parz 425).

BS Ser Celebidi Appesl Todgement, para. 816; Krsti¢ Appeal Judgement, para. 262; Blaskic Appeal Judgement,
para. 681; Stakic Appeal Judgement, para. 398; Krajifnik Appeal Judgement paras 745-750.

282 See supra, para. 940

21 See infra, Section XX.E. . f
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D. Prosecution’s second ground of appeal: Dordt;vic"s senience of 27 vears is manifestlz
‘ inadequate

- 1. Arguments of the parties

1877 -

959. The Prosecution submits that the Trial Charmber etred in the exercise of its discretion by

imposing a sentence that failed to reflect the seriousness of the crimes and Dordevie’s role and
degree of parl:lcip;ation.2823 1t argues that the sentence is manifestly inadequate and requests that a
life sentence be imposed by the Appeals Chamber upon Dordevié. >

960. The Prosecution contends that the crimes committed in the implementation of the JCE were

systematic in npature, massive in séqlc, and ranged over a broad .geographical and femporal

scope. ™ It further argues that the crimes were particularly heinous because ﬂ'icy were based on

‘ethnic intolerance and, moreover, were committed in an “eXceptionally cruel” manner.?®*! In
addition to the hundreds of thousands dff‘ Kosovo Albanians who were forcibly transferred from
 their bomes, 2 the Prosecution highlights the murders of 724 unarmed men, women, and
children.®** The Prosecution asserts that the resulting ﬁnpact of these crimes is giavc and, for those

who survived the violence, includes physical, psychological, social, and economic suffering.2®*

961, The Prosecution argues that Dordevi¢'s.crucial high-level government positions gave him -

both de jure and de facto powers to coordinate MUP operations in Kosovo and exercise effective
control over the primary' perpetrators of crimes.”™ Furthermore, Pordevi¢ acted in dereliction of
his duties when he orchestrated the secret disinterment, transportation, and re-burial of Kosovo

Albanians in Serbia. 28

#28 prosecution Appeal Brief, paras 59, 96.

%2 prosecution Appezl Brief, paras 59, 75, 96-97

2430 Prosecution Appeal Brief, paras 57, 60, 62.

81 Prosecution Appeal Brief, paras 64-65. The Prosecution provldes three examples illustrating - the particularly
heinous nature of the crimes (Prosecution Appeal Bricf, paras 68-74),

232 Progecution Appeal Brief, paras 58, 61.

2833 Prosecution Appeal Brief, para. 61, referring to Trial Judgement, paras 1715, 1717, 1723 1731.

%34 Prosecution Appeal Brief, para. 75.

25 Progecution Appeal Brief, para. 83, The Prosecution cites examples of how Dordevi ¢’s used his high-level
government positions as Head of the RIB and an Assistant Minister of the Intexior o further the JCE. Pordevié
integrated a notorious paramilitary group, the Scorpions, info the SAJ, and then later had them removed from the
jurisdicion after they mmnrdered 14 women and children, therefore protecting the unit from investgation
Additionally, Pordevi¢ was a member of both the MUP Co]leglum and the Joint Command, whereby he met
regularty with other members to plan the MUP and VI actions in Kosovo (Prosecution Appeal Brief, paras 83-86).

3% Prosecution Appeal Brief, para. 87, Pordevié played a key role in creating clandestine operations to transport
Kosovo Albanian corpses to mass gravesites at the Batajnica SAJ Centra and Petrovo Selo PIP Centre (Prosecution
Appeil Brief, paras 89, 91).
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962, The Prosecution notes that the Trial Chamber considered the sentences imposed in the case
of Milutinovi¢ et al. when determmmg Pordevié’s sentence. Ll asserts that if the Appeals
Chamber were to increase the sentences in that case, it should also increase Pordevi¢'s sentence in

order to “maintain the relationship to those septences” 25

963.  Dordevi¢ responds that the Prosecution’s ground of appeal should be dismissed i its
enﬁrety.zgsg He asserts that the request itself is not consonant with the principles of sentencing in
THIL%¥ and that the Appeals Chamber does not possess the power to increase a sentence when there
is no right of further zppeal.***! Further, he submits that the Prosecution failed to show any error or
abuse in the Trial Chamber’s sentencing disc'retion.za42 Rather, he states that the Prosecution merely
highlights findings of fact that the Trial Chamber considered when detormining the sentence.”*

1876

964. Dordevic also contends that the Prosecution’s argument to increasc the sentence based upon

the seriousness of the crimes does not “appreciate” all the factors the Trial Chamber considered

when determining his sentchcq.?m He further asserts that by requesting a life sentence on appeal,

the Prosecution does not bear in mind that the Trial Chamber is required to tailor a sentence based
on the individual circurnstances of the accused.”®*® Furthermore, the sentence of 27 years reflects a

“yery serious sentence” 4

965. As to his alleged role in the JCE, Dordevic insists that the Prosecution made f‘inborfect
assertions”, particularly in reference to: his ,aufhoﬁbr to the RIB; his knowledge of the crimes being
comumitied by the MUP; his inclusion in the MUP Collegium and Joint Command; the facts of the
Podujevo incidcnt; and, the facts of the concealmeqt of the bodies.?®" Dordevi¢ reiterates that he

was found not to have planned or ordered anyrof the crimes, nor was he a direct perpetrator.23*® He

further maintaips that the Trial Chamber found that his primary criminal liability- lies in his g

37 progecution Appeal Brief, para. 94, referring to Trial Judgement, para. 2227 (siating that in the M:Iutmaw.c et al.
case, five of the accused were found guilty for their differing roles in some of the same offences for which
Dordevi¢ was charged. The Trizl Chamber determined that Pordevid's role was more significant than that of the
accused in the Milutinovic ef al. case and, therefore, deserved a higher sentence than the sentences imposed in that

ase).
2638 Pmsecuﬁun Appesl Bticf..para. 04,
%% Pordevi€ Response Brief, para. 81.
B0 pordevié Response Brief, paras 76, 78.
- * pordeyié Response Brief, para. 4.
42 fyordevié Response Bref, para. 60,
43 Pordevi¢ Response Brief, paras 59, 63, cmng D. Milosevié Appeal Judgamenf, para 323.
2 Pordevié Response Brief, para. 69.
% Dordevid Response Brief, para. 69, referring to D. MiloSevic Appeal .Tudgemcnt, para. 327,
% Bordevié Response Brief, paras 68-69.
7 Bordevié Response Brief, para. 72.
4% Hordevié Response Brief, para. 74 (citations omitted) referring bo Trdal Jndgement, paras 2167-2168, 2213.
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participaﬁon in a joint criminal eﬁte_,rpﬁm with other Serbian leaders and authority figures and that

helding a position of authority does not itself require a harsher sentence, %%

966. Finally, PordeviC challenges the Prosccntion’s “peremptory call for a raise of sentence
based on a contingent raise of sentence(s)” in the case of Milurinovic et al, 2 He submits that any

" increase in sentence should be made only at trial, with an available review mechanism, and only
based on facts presented to that trier of fact. %!

967. - The Prosécution replies that the Appeals Chamber may increase a sentence without further -
appellate review.”* Moreover, the Prosecution contends that it can use the Trial Chamber’s -
findings on beth the gravity of the c:;iﬁcs and })ordcvié;s role to demonstrate the mam'-fest'
inadequacy of the present sentence.?* Finally, the Prosecution states that Dordevié fails to rebut its

arguments and refutes Pordevic’s challenge of assertions made in the Prosecution Appeal Brief. 8%

2, Analysis

968. At the outset, the Appeals Chamber recalls that a discernible error may be found with
respect to a trial chamber’s determination of the sentence even whete the factual findings of a case
are left undisturbed. ® '

969. The Trial Chamber comrectly noted that the gravity of an offence is a primary consideration
in the determination of a gentence.ms It further remarked that a trial chamber ‘may consider the
" nature of the crime, the scale and brutality of the crime, the role of the accused, and the overall

impact of the crime upon the victims and their families.?*’

2 Pordevié Response Brief, para. 74. See Pordevié Appeal Brief, paras 407-411.

89 Pyordevic Response Brief, para. 80, referring to Prosecution Appeal Brief, para. 94.

1 Pyordevié Response Brief, para, 80, -

#5 Drogecution Reply Brief, para. 1, referring to Article 25 of the Statuie, The Prosecution also provides examples of
cases where the Appeals Chamber-has incressed sentences: Galid Appezl Judgement, p. 185 (disposition);
Krnojelae Appeal Tudgement, para. 264; Aleksovsii Appeal Judgement, para. 186, p. B0 (disposition) (Prosecution
Reply Brief, para. 1), }

53 Prosecution Reply Brief, para. 26, referring to D. Milofevi¢ Appeal Judgement, para. 297, Gali¢ Appeal
Judgement, para. 455. o

54 prosecution Reply Brief, paras 28-29, See also Prosecution Reply Bricf, paras 31-32.

M5 See Galid Appeal Judgement, para. 455 (stating that “[aJlthough the Trial Chamber did not err in its factal
findings and correctly noted the principles goveriing sentencing, it committed an error in finding that the sentence
imposed adequately reflects the level of gravity of the crimes committed by Gali¢ and his degree of participation™),

236 Trial Judgement, para. 2207, referring to M. Nikolic Judgement on Sentencing Appeal, para. 11; Aleksovski Appeal
Tudgement, para. 182; Celebici Appeal Judgement, para. 731; XKupredkic et al. Appeal Tudgement, para. 442; Jelisic
Appes) Tndgement, para. 101; Bladki< Appeal udgement, para, 683. .

357 Trial Judgement, para. 2207, refeming to Rgjic Senfencing Judgement, paras 83-95, See Aleksovski Appesl

" Judgement, para, 182; Bladkic Appeal Judgement, pare. 683.
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970. The Trial Chamber considered that ‘the commeon plan of the JCE to alter the ethnic balance

1874

of Kosovo was implemented through a “systematic campaign of terror and violence™ and found that -

the crimes committed in furtherance of such plan were grave.®® In doing so it considered the
violent and peremptory manner in which the Serbian forces attacked the Kosovo Albanian viilages,
the hardship, deprivation, and harassmcnt suffered by the Kosovo Albanians who were expelled
ﬁom their homes, as well as the beatmgs. ill treatment, and killing of men, womer and chllch.‘fﬂ:t.m9

971. The Trial Chamber determined the crimes had significant and, at times, irreparable’

consequences for the victims *° Tt deemed these to be “absclute” for the hundreds of victims who
lost their lives, while those who survived were left to cope with the loss of loved ones.”®! It

weighed not only the physical violence endured by Kosovo- Albanians, but also tﬁe considerable

mental and financial suﬁ‘cﬂng.m62 The Appeals Chamber is satisfied that the Trial Chamber duly

- considered the gravity of the crimes commifted and therefore finds that the 'Prosccution fails to
show that the Trial Chamber erred in its assessment of the seriousness of said crimes.

972. * As for Pordevié’s role and participation in the commission of the crimes, the Appeals
" Chamber recells that a trial chamber may consider a person s position-of authority in assessmg ths
gravity of offence, and the assipned sentence should reflect the perpetrator’s degree of
tesponsibility for those crimes committed.**® The Appeals Chamber notes that the Trial CHamber

found that besides Slobodan Miloevi¢ and Stoljijkovié, 10 other member of the JCE “made a more

238 Tml Tudpement, pares 2210, 2212.

5% Trial Judgement, para. 2212. The Tral Chamber found that Serbian forces expelled Kosovo Albanizms, often by
way of violence. Kosove Albanians would leave their homes out of sheer fear for their lives. As a result, many
Kosovo Albanians were displaced within Kosovo, or were forced to cross the borders to Albania, FYROM -or
Montenegro. During this forced migration across the borders, Serbian forces subjected Kosovo Albanians to
harassment, beatings, and killings. In consequence of this conduct by Serbian forces, Kosovo Albanians endured
great hardship and deprivation. The Trial Chamber also took into consideration that some 724 Kosovo Albanian
residents were murdaered and hundreds of thousands were displaced within Kosove or across the borders. The
typical method of achieving these ends was by Serbian forces attacking predominantly Kosovo Albanian
neighborhoods, villages, and towns using tanks and other heavy weaponry. Then, after the VI shelled these aress,
MUP forces would enter and drive out the residents from their homes and set fire to houses and other buildings. In
gome cases, Serbian forces would destroy or 'damage mosques and other culturally significant sites, Additionally,
the Trial Chamber considered that on multiple occasions, Serbian forces — particularly the PTP and SAT — would
separate the male residents from the women and children, then abuse the males before cvcntually killing them. At
times, Serbizn farces 4lso killed women and children (Trial Judgement para. 7212).

3% Trinl Fudgement, pare. 2215. See also Trial Judgement, para. 2212, :

© . 6l Trip] Judgement, para, 2215.

¥ Trip) Judgement, para, 2215.

Strugar Appeal Judgement, para. 353; Naletilid and Martinovi¢ Appeal Judgement, paras 609-613, 625-626;
Musema Appeal Judgement, paras 382-383; Krajifnik Appeel Yudgement, para. 774; Nahimana et al. Appeal
Tudgement, para. 1038; Lingj et al. Appeal Judgement, para. 133; Gualid Appeal Judgement, para. 409; Stakic
Appeal Yudgement, paras 375, 380; Dragan Nikoli¢ Judgement on Sentencing Appcal para. 18; Munyakazi Appeal
Judgement,pam 183.
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 crucial contribution to the achievement of its objective” than Dordevié 2 It also took into account
Dordevi€’s command ovér MUP forces (who were the pﬁncipal perpetratdrs of the cdmes), his
leading role in the efforts to conceal the crimes, and his failure to report and investigate crimes
committed by the MUP forces.”*® Thus, the Appeals Chamber is satisfied that the Trial Chamber
sufficiently considered Pordevi¢’s role and degree of participation in the crimes and finds that the
Prosecution fails to show that the Trial Chamber erred in its assessment.

973. The Appeals Chamber also notes that the Trial Chamber correctly took into consideration
the sentences imposed in other cases before this Tribunal, mcludmg the Milutinovic et al. case ™
' The Appeals Chamber however finds that a change in ‘the sentencing in the leutmovzc et al, case
cannot show an error on the part of the Trial Chamber’s cx;rclse of its discretion, since each case is -

to be examined on its own facts.2*

974, As 2 final point, the Appeals Chamber notes that a sentence of 27 ycars imprisonment is “a
very serious sentence”, especially in light of Pordevi€’s age™ and considers it to be reflective of
the grave crimes for which Dordevié is responsible. Additiona]lﬁr, contrary to the Prosecution’s
submission, 2569 the —Appcalﬁ Chamber is satisfied that the séntencc mirrors the oufrage of the
international community and is sufficient to act as a deterrent for othcr similar crimes in the future.

Therefore, the sentence is not mamfcstly mad&quatc

3. Conclusion

975. Accordingly, the Appaals Chamber finds that the Prosecution has failed to show that the
‘Trial Chamber erred in the exercise of its discretion by imposing a manifestly inadequate sentence.
The Appeals Chamber dismisses the Prosecution’s second ground of appeal.

%% Trial Judgement, para. 2211, The Trial Chamber noted that Pordevié was not the physical perpetrator of the crimes;
rather, his liability was based on his participation in the JCE, the purpose of which was to alter the ethnic balance’
of Knsovo (Trial Judgement, para. 2213).
%5 Trip] Judgement, paras 2210, 2211, 2214,
2865 Trigl Judgement, para. 2227.
887 Sec Mumyakazi Appeal Judgement, para. 186,
%% See Krajisnik Appeal Judgement, para. 782, The Appeals Chamber observes that Dordevié was 62 years old when
hl: was sentenced to a term of 27 years imprisonment. If he serves his entire term, and taking into consideration his
- time served, he will be 85 years old upon release (see Pordevié Response Brief, para. 68).

8% prosecution Reply Brief, para. 31. ) ‘ .
176 74/
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E. Impact of the Aimeals Chamber’s findings on Pordevié’s sentence

976. The Appeals Chamber recalls that, by granting the Prosecution’s first grouﬁd of appeal, it
bas found Dordevi¢ responsible for persecutions through the sexual assault of five women as a
ctime against humanityl(Count 5) pursuant to the third eategory of jeint criminal cnterprlsa.zm

977. The Appeals Cﬁambﬁr also recalls that, as a cdnsequence of the arguments raised in relation

| to Dordevic's thirteenth and sixteenth grounds of appeal, it has overturned the Trial Chamber’s
findings concerning Dordevié's resmnmbzhty for commlmng the crimes of: (i) deportation as a
crime against humanity (Count 1) from Kladernica/Klladérnicé in Srb1ca/Sksndera] mum01pa]1ty.
between 12 and 15 April 1999, Suva Reka/Suhareks town between 7 and'21 May 1999, Peé/Pejé on
97 and 28 March 1999, and Kosovska Mitrovica/Mitrovicé on 4 April 1999;™ (ii) other inhumane

* acts (forcible transfer) as a crime against humanity (Count 2) in relation to Brocna/Burcjé and -
’I‘u§iljefI‘ﬁshilé, in Srbica/Skénderaj municipality between 25 and 26 March and on 29 March 1999,

" respectively, and éuska!Qyushk, in Pe¢/Pejé municipality, on 14 May 1999;*™ (iii) murder as a
violation of the law or customs of war and a ctime against humaﬁity (Counts 3 and 4) of the two
clderly Kosovo Albanian men at Podujevo/Podujevé town in Podujevo/Podujevé municipality on .
28 March 1999, and of the nine-men in Mala Krufa/Krusé-e-Vogél on 25 March 1999
(w) persecutions as a crime against humanity (Count 5) through: (a) murder based on the killings of
the two elderly men at Podujevo/Podujevé town, in Podujevo/Podujevé mumicipality on 28 March
1999, and the nine men in Mala Kru$a/Krusé-e-Voggl, in Orahovac/Rahovec municipality on
25 March 1999;%7 (5) deportation from Pe¢/Pejd on 27 and 28 March 2009, from Kosovska
Mitrovica/Mitrovic on 4 April 2009, from Kladernica /Klladémicg, in Srbica/Skéndera
muhicipa]ity between 12 and 15 April 1999, and from Suva Reka/Suharcké town between 7 and
21 May 19_99;-2 5 and (c)other inhumane acts (forcible transfer) at Brocna/Burojé and
Tugilje/Tushilg, in Srbica/Skénderaj municipality between 25 and 26 and on 29 March 1999,
respectively, and Cuska/Qyustik, in Pe¢/Pejé municipality, on 14 May 199957

978. As a consequence of Dordevic's argumenfs raised in his eighteenth ground of appeal, the
Appeals Chamber has also overturned all the Trial Chamber’s findings concerning Pordevic's

#0 See supra, para. 925.
"' See supra, paras 541-542, 695- 696
=0 " See supra, paras 695-696.
! See supra, paras 695-696.
4™ See supra, paras 695-696.
75 See supra, paras 541-542, 695-696.
™ See supra, paras 695-696. - {/
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responsibility for aiding and abetting the crimes of deportation (Count 1), other inhumane acts
(forcible transfer) (Count 2), murder (Count 3), and persecutions (through deportation, forcible
' transfer, murder, and destruction of religious or culturally significant property) (Count 5), as ctimes

against humanity; and murder (Count 4), as a violation' of the laws or customs of war, 22"

979. The Appeﬂs Chamber further recalls that it has found that the.Trial Chamber comimitied a
discernable error when it considered Dordevié’s position of authority as an aggravating factor,

-rather than the abuse of such posit.icnl.m

980. In light of the above, the Appeals Chamber finds that 2 reduction in Dordevié’s sentence is
- appropriate. In particular, the Appeals Chamber considers that the convictions entered by the Trial
Chamber which have now been overtumed on appeal, outweigh the new éonvictions entered by the
'Appeals Chamber — not only in terms of number of victims but also by way of Pordevic's level of
responsibility.”*™ By this, however, the Appeals Chamber by no means intends to suggest that the
crimes for which Dordevié has been convicted on appeal are not grave. Considering the foregoing,
and in the circumstaoces of this case, ihc‘ludjng Dordevié's age, the Appeals Chamber reduces his
sentence. by 9 years and imposes a sentences of 18 years’ imprisonment, subject fo credit being
given under Rule 101(C) of the Rules for the period already spent in detention,

" See supra, para. 834,

%78 See supra, paras 940, 958,

%7 The Appeals Chamber notes in respect of the new convictions that Dordevié has been fotmd cn.m.ma.lly Tesponsible
on the basis of the third category of joint criminal enterprise.
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XXI. DISPOSITION
. 981. Forthe foregoing reasons, THE APPEALS CHAMBER,
PURSUANT TO Article 25 of the Statute and Rules 117 and 118 of the Rules;

NOTING the respective written submissions of the parties and the arguments they presented at the
appeal hearing of 13 May 2013;- - :

SITTING in open session;

WITH RESPECT TO PORDEVIC’S APPEAL:; -

GRANTS Dordevié’s Thirteenth Ground of Appeal, and REVERSES his convictions for
deportation (Count 1) and persecutions through deportation (Count 5) with respect to the
displacements of individuals to Montenegro from Pe¢/Pejé on 27 and 28 March 1999, and from
Kosovska Mitrovica/Mitrovicé on 4 April 1999; | |

GRANTS, in part, Dordevic’s Sixteenth Ground of Appeal, and REVERSES his convictions, in so
far as they relate to: ' ’

- Deportation {Count 1) at Klademica/Klladémicé, in Srbica/Skenderaj municipality,
between 12 and 15 April 1999 and Suva Reka/Suharcké town, between 7 and 21 May
1999;

- Other inhumane acts (forcible transfer) (Count 2) at Brocna/Burojé and Tusilje/Tushilé,
in Srbica/Skenderaj municipality between 25 and 26 March and on 29 March 1999,
respectively and Cuska/Qyushk, in Pe/Pejé municipality, on 14 May 1999,

- Murder, as a crime against humanity and as a ﬁolation of the laws or customs of war
(Counts 3 and 4), of the two elderly men -at PodujevofPodujevE‘ town, in
Podujevo/Podujevé municipality, on 28 March 1999 and of nine men at Mala
Kru$a/Krusé-e-Vogél, in Orahovac/Rahovec municipality, on 25 March 1999;

- Persecutions (Count 5) committed through:

¢ deportation at Kladernica/Klladémicg, in Srbica/Skenderaj municipality, between
12 and 15 April 1999 and Suva Reka/Subareké town, between 7 and 21 May 1999;

e forcible transfer af Brocna/Burojd and Tusilje/Tushilé, in Srbica/Skenderaj
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municipality between 25 and 26 March and on 29 March 1999, réspecﬁvely.and
Cuska/Qyushk, in Pe¢/Pejé municipality, on 14 May 1999; and

o murder oi_’ the two elderly men at Podujevo/Podujevé town, in Podmevo!Podujevé _
‘municipality, on 28 March 1999 and of nine men at Mala Krusa/Krusé-e-Vogél, in
Orahovac/Rahovec municipality, on 25 March 1999, and

| GRANTS, in part, Dordevié’s Eighteenth Ground of Appeal, REVERSES his convictions for
"Counts 1 to 5 on the basis of aiding and abetting, and consequently DECLARES MOOT

Pordevi€’s Eleventh Ground of Appeal;

GRANTS, in part, Eoﬂeﬁé’s Nineteenth Ground of Appeal and finds that the Trial Chamber erred

in considering Pordevi¢’s position of authority as an aggravating factor;

DISMISSES the remainder of Dordevié's appeal, Judge Giiney dissenting with respect to

Pordevié’s Seventeenth Ground of Appeal, in part, and Judge Tu;mu]chamedov dissenting with
respect to Pordevié’s Sub-Grounds 9(E), (F), and (G), and, in part, Twelfth, Fifteenth, and
Seventeenth Grounds of Appeal,

AFFIRMS all other convictions pursiant to Counts 1 to 5;

. WITH RESPECT TO THE PROSECUTION’S APPEAL:

GRANTS, Judge Giiney and Judge Tuzmukhamedov dissenting in part, the Prosecution’s First
Ground of Appeal, and FINDS Pordevi¢ guilty, pursuant to Asticles 5 and 7(1) of the Statute, of
the crime of persecutions through sexunal assaults as a crime against huménity (Count 5), pursuant to
the third category of j;nint ciminal entcrpn'sé, in relation to the sexual assaults of Witness K20 and
the other two jloung women in Beleg, Witness K14, and the Kosovo Albanian girl in a convoy, end
REVISES Bordevié's conviction with respect to Count 5 accordingly;

DISMISSES the Prosecution’s Se(:ond Ground of Appeal;

SETS ASIDE the sentence of 27 years of imprisonment and IMPOSES a sentence of 18 years of
imprisonment, subject to credit being given under Rule 101(C) of the Rules for the period already
spent in detention;

- ORDERS, in accordance with Rules 103(C) and 107 of the Rules, that Pordevi is to remain in the

custody of the Tribunal pending the finalisation of arrangements for his transfer to the State where

3BO
 Case No.: IT-05-87/1-A | 27 January 2014 d



1868
his sentence will be served.

Judge Giiney appends a Partially Dissenting and Separﬁte Opinion.

Judge Tuzmukhamedov appends a Dissenting Opinion.

- Done in English and French, the English text being authoritative.

V4
Tudge Carmel Agius, Presiding Judge Patrick Robinson

Cagy Atflacteccl

Tudge Mehmet Giiney ~ Judge Khalida Rachid Khan

Dated this 27¢h day of January 2014,
At The Hague,
The Netherlands.

[Seal of the Tribunat]
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'XXII. PARTIALLY DISSENTING AND SEPARATE OPINION OF
JUDGE MEHMET GUNEY

1. Irespectfully disapree with the foﬂowing conclusions contained in the Appeal Judgement:
(i) upholding the finding that the killing of 281 Kosovo Albanians during the Operaﬁon Reka
amounted to murder as a crime against humanity;! (ii) entering new convictions on appeal regarding
the cime of persecution through sexual assmlll"ts.2 I would also like to file a separate opinion
regarding the Appeals Chaimber's conclusions: {i) that the Trial Chamber was pot required to
examine the individual actions or scrutinize the intent of the other JCE members;” (i) the dismissal
of Pordevic’s submissions rggardjng cumnulative convictions under Article 5 of the Statute.*

1. The Killing of 281 Kosovo Albanians during Operation Reka

2. The Trial Chamber found that 281 Kosovo Albanians were shot and killed by Serbian forces
in Meja/Mejé in Dakovica!GjrakovE municipality as part of a large coordinated joint MUP and VJ
operation known as “Operation Reka” on 27-28 April 1999.° Tt based its conclusion on the
following evidence: (i) that the bodies were buried in mass graves in Batfajnica SA;T Center;® (i) that
the victims were wearing civilian clothes at the time of their death;” that they had been killed by
gunshot wounds.® The Majority upholds this fmdmg on the basis that: (i) the Trial Chamber found
that there was no evidence of fighting between Serbian forces and the KLA in the area at the time of
these events in MEJaME_]G, ‘save for a short unplanned fire fight in the village of Ramoc on
27 April 1999 between four KLA fighters and members of 2 V] unit”;” (ii) there was evideﬁce thata
large number of men in Meja/Mejé were forced to join a convoy and maﬁy of them were

subsequently shot;!° (iii) it was reasonable for the Trial Chamber to dismiss Dordevi¢’s arguments

Appau]s Judgement, para. 772,

Appsa]s Jndgement, para. 981,

Appeals Tidpement, paras. 138-144,

Appeals Tudgement, para. 843.

* Trial Judgement, paras. 1738-1739.
§ Trial Judgement, para. 991.
7 " Trial fudgement, para. 990.

¥ Trial Fudgernent, para. 991, ) )
? Trial Tudgement, paras. 980, 1739, The Triel Chamber alsa considered Dordevié’s contention that the actions of the
Serbian forces were directed apainst Kosovo Albanisn terrorists but found that there was no evidence to suggest that
those killed had participated or were participating in terrorist activities (Trial Judgement, para 173 9)
@ TmlJudgemcnt, peras. 958, 961, 967-979, 585-955, 1738.
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that .the Serbian forces directed their actions against terrorist activities based on the forensic

evidence that the exhumed victims were wearing civilian clothing.!

3. I respectfully disagree with &ﬁs conclusion. As noted by the Majority, in: the context of
establishing criminal responsibility, the burden to prove that the vmtlms were civilians or hors de
combat at the time of their deaths lied with the Prosecution. 2 In my view, the circumstances
' surrounding the death of those individuals remain in the sphere of speculation.”® In my view, the

circumstantial evidence relied upon to conclude that all 281 victims were civilians or combatants

hars de combat allows Tor other alternative conclusions, and therefore the one reached by the Trial

Chamber was not the only reasonzble inference.

4. Indeed, as ccnviﬁch_lgly argued by my Co]leagﬁe Judge Tuzmukhamedov in his dissenting -

opirﬁon, in light of the evidence that (i) the victims exhumed from that mass grave were males who
originated from Dakovica/Giakova;™* and (i) that it was acknowledged that the Albanian
paramilitary fighters were hiding within the civilian population, wearing civilian clothes, which was
a tactic adopted by the KLLA throughout the conflict,”® I believe that it was reasonably open to a teial
chﬁmbcr,_ in its application of the correct legal étandard, to conclude that in absence of other
. evidence in this regard: the 281 victims in question _bu:ied in the Batajniqa mass grave could have
been legitimate military targets at the time of their death. T would have therefore reversed the

convictions in relation to these victims.

2. New Convictions on Appeal related to the Crime of Persecution through Sexual Assaults

5. The Trial Chamber acquitted Dordevié of the crime of persecution through sexual assaults
as @ crime against humanity as charged in the Indictment due to lack of evidence of discriminatory

intent neces'sary as a basis for persf:,cution.-16 The Appeals Cﬁamber, by majority, grants the

! Appeals Fndgement, para. 771. ‘

B Appesls Judgement, para. 522, citing D. Milofevic Appeal Jodgement, para. 60; Kordic and Cerkez, Appeal
Judgement, para, 48, referring to Blaikié Appeal Judgement, para. 111, )

13 The Trial Chamber relies on (i) the forensic reports of 109 of the 281 exhumed victims concluding that the victims
died following gunshot wounds; (ii) that 15 victims also extmmed in Batajnica mass grave were killed by Serbian forces
after having been removed from their homes and shot, See Trisl Jodgement, pares. 933-962, 1735-1737.

¥ Trial Fudgement, para, 990. Except for two victims that were identified as being female.

15 Trial Judgement, para. 944, I note in particular that cvidence to the effect that 200 KL A combatants were posing as
displaced persons in villages in this area.

16 Trial Fudgement, paras. 1791-1797, 2230, Indictment, para. 77 (c).
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Prosecution ground of appeal ‘and reverses the acquittals.!’ I note that the same approach was
preferred by majority in the corresponding Sainovic et al. case.!

1865

6. I maintain my position taken in the Sainovic! et al. case tﬁat, coﬁsideﬁng the charges and the -

circumstances of this case, those convictions should not be entered on appeals. Indeed, the Appeals

~ - -Chamber is endowed with the discretion to enter or not new conviction in the verdict on appeals,

and I believe that, in the circumstances of this case, those conyictions should be noted, but not
entered as new convictions.' I, therefore, respectfully disagree with the majority on this issue.

3, Cuomulative Convictions Regardin icle 5

7. As I have stated several times in the past, I niainrajn-my position that a conviction for
persecution, a crime against humanity pursuant to Article 5 of the Statute, cannot be cumulative to
another conviction under Article 5 of the Statute, if both convictions are based on the same criminal
conduct.”® However, I also accept that it is now part of the applicable jurisprudence of this Tribunal,

and will not formally dissent from the Appeals Chamber conclusion upholding the Trial Chamber -

eptering convictions based on the same acts for the crimes of deportation, other inhuman acts
(forcible transfer), murder and persecutions under Article 5 of the Statute.21

4, thcr JICE Members:

8. The Appeals Chamber concluded that “the Tnal Chambet was not required to examine the
md1v1dua1 actions or scrutinize the intent of each member of the JCE.”* While 1 agree that thlS

principle has been consistently apphed by the Tribunal, I believe that, in the cucumsmnccs of this -

case, the rcsults are regrettablc and could have been avoided.

9. First, I consider the Milutinovic et al. case file to have been very different, and presumably
more complete, regarding some of those “other JCE membc'r_s”, including Lazarevié and Ojdanié,
than the. case file before the Pordevid Trial Chamber. One cannot expect Dordevié to have
presented the same defense evidence filed by Lazarevi¢ and Ojdani¢ in their own trials. This

M Appeals Tudgement, paras, 929, 981.

Samowd et al. Appeal Judgement, para. 600.

 See Sainovic et al. Appesl Tudgement, para. 1604,
 See Kordi¢ and Cerkez Appeal Tudgement, Joint Dissenting Opinion of Judge Schcmburg and Tudge Giiney on
Cumulative Convictions, Stakic Appeal Judgement, Opimion dissidente du Juge Gritney sur le cuml de déclacations de
colpabitité, Nalesilid and Martinovid Appeal Judgement, Opinion dissidents conjointe des Juges Giiney et Schamburg
sur le cumol de déclarations de culpebilité, Nahimana et al. Appeal Tudgement, Partly Dissenting Opimion of Judge
Giiney. .
“ Appeal Tndgement, para. 846.
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sifuation, in my view, led inevitably the two trial chambess to reach different conclusions different
results. ‘

10,  Inmy view, the fact that the Pordevic’ TriaIVChamber was not obliged to “scrutinize” the

actus reus and mens rea of the other JCE members, can lead to the following regreftable

consequences: (i) following an assessment of the evidence concerning the mens rea and actus reus,

Lazareviﬁ/Ojdanié wete acquitted for crimes related to the JCE in their own trials;” on the other
hand (i) the Pordevié Trial Chamber reached a finding “out of reasonable doubt” that Lazarevié
and Ojdani¢ were members of the JCE, but without having to legally and explicitly assess whether
Laza;:eviéijdaﬁié had the requisite mens req and actus reus;2* (iif) Dordevié-can be held criminally
responsible for the acts pcrpetrated by Lazarevi¢/Ojdanié for which they themselves were found not
guilty after a trial chamber scrutinised their niens rea and actus reus, 1 therefore agfee with the
submissions of Dordevié that this amounts to applying a double standard. |

11.  In order to avoid this situation, at least within the jurisdiction of this Tribunal, 1 believe it
would have been advisable for the Dordevi¢ Trial Chamber to take into account the findings of the
Milutinovié et al Trial Chamber. In niy view, though not bound by the findings of the Milutinovic et
al. Trial Chamber, the Pordevi¢ Trial Chamber was not precluded from-considering them either. And,
indeed, for obscure reasons, it, af times, di;izs Ibelieve itwot}ldhavebeenfairtbnﬂeon this issue prior to the
commencement of the trial end maintain a consistent approach towards the Milutinovic et al. Trial Judgement,
50 to ensure consistency throughout the Pordevic Tral Judgement and to ‘aveid potential unnecessary
contradictions within the ICTY jurisdiction. However, since the ultimate finding is whether Dordevi acted in
concert with ofhers, the acquittals of Lazarevié and Ojdanié do not tmdermine the Trial Chamber conchusion,

2 Appeal Tudgement, paras. 138,

B See Milutinovi¢ et al Tridl Judgement, vol. 3, paras. 1209, 1211,

* Trial Judgement, para. 2127, __

% For instance, see Trial Judgement, para, 2120 where the Trial Charnber specifically refrzined from making findings
“about the involvement or knowledge of General Streten Lukié in the concealement of bodies.” It noted that Lukié was
before the Trbunal regarding the same events and bis appeal was pending, See afso Trial Judgement, para. 2211 where
the Trial Chamber also considered the Milutinovic et al case Judgement as a whole and opined that “no other member of
. the joint criminal enterprise [other than Pordevi¢] made a more erncial contribution to the achievement of its
objective.” : : :
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Done in English and French, the English text being authoritative.

. Judge ﬁehmi Gliney

Done this 27th day of January 2014 at The Hague,‘ The Netherlands.

[Seal of the Tribunal] -
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XXTII. DIéSENTING OPINION OF JUDGE TUZMUKHAMEDOV

A-Mlc_ﬁm

1. In this Judgement, the Appeals Chamber upholds Dordevi¢’s convictions, pursnant to ICET,
for dcportatlon other inhumane acts (forcible transfer), murder, and pcrsecutmns (through
deportation, forcible transfer, murder, and destruction of or damage to property of cultural and
religious significance) as crimes against humamty as well as murder as a violation of the Iaws and
customs of war.! Furthermore, the Majority finds that the Trial Chamber erred in acquitting

1862

Dordevic of persecutions through sexual assaults as crimes against humanity, committed by Serbian

forces against five Kosovo Albanian women, and enters new convictions against him for these

crimes pursuant to JCE TI12

2, I respectfully disagree in part- with the Majority’s reasoning and conclusions regarding
Dordevi¢’s contribution to the common plan, Moreover, I consider that certain underlying crimes of

murder as crimes against humanity and violations of the laws or customs of war and persecutions

through the destruction of or damage to religious property as crimes against humanity could not

have been reasonably atiributed to Pordevié. I also cannot agree with the Majority that there is a
sufficient basis to hold Pordevié responsible for persecutions though sexual assaults as crimes
against humamty

B. Bordévirf’s contribution to the common plan

3, For the following reasons, I take issue with the Majority’s reasoning and conclusions in
relation to the allegations that Pordevi€ contributed to the common plan, thus incurring criminal
liability pursuant to JCE, through his involvement in the deployment of paramilitary units to

Kosovo and help in the concealment of crimes of Serbian forces.

1, Deployment of paramilitaries

4, In assessing Pordevi¢’s participation in the common plan, thé Trial Chamber found that he
contributed to the deployment of paramilitary units to Kosovo in 1999,” In this context, the Trial
. Chamber observed that, in February 1999, Pordevié “acted to implement a decision to engage

Se.e Appeal Tudgement, paras 458462, p. 381.
See Appeal Judgement, paras 846-925, p. 381
Trial Jndgement, para. 2155,
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volunteers and parauﬁlitzrj' units by sending a dispatch to all SUPs in Serbia requesting them to
establish complete control over volunteer and paramilitary units and their members™.* It further
considered that Dordevié was personally and directly involved in the incorporation of members of
the Scorpions into the MUP reserve force, their formal attachment to the SAJ, and their deployment -
to Pedujevo/Podujevé in March 1999, and that Pordevi¢ subsequently authorized the re-deployment

of members of the same unit to Kosovo

5. The Majority dismisses Dordevié's challenges to these findings in their entirety.? I
- respectfully disagree with this decision because in my view the Majority has not paid"sufﬁcient
attentlon to the fact that the question of Whethcr Dordevi¢ madc a significant contribution to the
common plan through his involvement in the deployment of paramilitaries to Kosovo should be-
resolved in light of the Tribunal's Junspmdenc.c on imputing liability to JICE members for crimes
commltted by non—JCE members. In the following, I will first briefly recall this Junsprudence and
explam why it is pertinent to the allegations against Pordevié. I will then spec1ﬂca]ly address
whether a reasonable trier of fact could have concluded that Pordevié was involved in the

.deployment of paramilitary units (other than the Scorpions) to Kosovo and that he significantly
contributed to the common plan by déploying and re-deploying the Scorpions. |

(2) General observations: contribution to a common plan by dcploying non-JCE members

6. The TCE doctrine demands that the accused make a significant contribution to the crimes for
which he is convicted.” The Trial Chamber made no finding that the paramilitary units operating in
Kosovo during the Indictment period were members of the JCE.? In my view, this faét is crucial to
the assessment of whether the Trial Chamber could have reasonably concluded that Pordevi¢
significantly contributed to the common plan through his involvement in the deployment of
paramilitaries. I submit that for such a conclusion to stand, it had to be shown that: (i) paramilitary -
units committed crimes which were attributable to the members of the JCE because the members
“used” these uaits for the commission of crimes in furtherance of the common plan, and (if) through |
his invelvement in deploying the pai'ajnﬂitalies, Dordevié either pcrsona]iy “used” these units to
commit crimes in furtherance of the common plan or contributed to such use in another significant

way. Unless the first requirement ‘was met, the conduct of paramilitaries in Kosovo at the relevant

* Trial Fudgement, para. 2155,
* See Trial Judgement, para. 2155. See also fbid., paras 1934-1943, 1953,
é See Appeal Fudgement, paras 351-371,
"'Soe, e.g., Krajifnik Appeal Judgement, para. 215; Brdanin ‘Appeal Judgement, para. 430
¥ See Trizl Tudgement, paras 2126-2128. See also ibid., paras 191-216.
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ﬁme had no tangible effect on the accémplishmcnt of the common plan and, for I:.his reason alone,
could not have been relevant to Dordevi¢’s liability pursuant to JCE. If the second requirement was
not fulfilled, it conld not have been reasonable for the Trial Chamber to conclude that Dordevi’s

significantly conmbutcd to the common plan through his involvement in the deployment of

paramilitaries to Kosovo.

1. According to the Tribunal’s jurisprudence, crimes com;nitted by non-members of the JCE

may be imputed fo all membets of the JCE if at least one of them “used” the physical perpetrators to

commit the crime in question and in doing so acted in accordance with the common plan.” The.

existence of thie link must be assessed on 2 case-by-case basis.® Factors which may be taken into
account in this respect include whether any JCE member closely co-operated with the principal
perpetrators in order to further the common plan or whether the principal perpetrators knew of the

existence of the JCE.! The requisite link can also follow from the fact that a JCE member explicitly

or implicitly requested a non-JCE member to commit 2 crime, or instigated, ordered, encouraged, or
otherwise availed himself of the non-JCE member to commit the crime.'? In my opinion, this
Jurisprudence is also relevant to the question under which circumstances an accused, such as
Pordevi¢, may be considered to have significantly contributed to the common p]an through his

involvement in operations of non-JCE members.

’ (b) Dordevié’s involvement in the deployment of paramilitary nits other than the Scorpions

8.  Both the Trial Chamber's conclusions on Dordevi€’s participation in the common plan as
previously set out and the Majority’s reasoning in this Judgement create the impression that

Dordevi¢ was involved in the deployment of several paramilitary units to Kosovo during the

Indictment period.'® The underpinning evidence is Dordevié’s dispatch of 18 February 1999, which ‘

® See Brdanin Appeal Judgement, paras 413, 430. Ses also Krajisnik Appeal Tudgement, paras 225, 235; Marti¢ Appeal
Iudgcme.nt, paras 171-172.

10 Brdanin Appeal Jadgement, para. 413; Krajisnik Appeal Judgement, para. 226,

1 Brdanin Appeal Judgement, para, 410.

2 Krajisnik Appesl Fudgement, para. 226. I further note that the authority and control of 2 JCE member over non-
members of the JCE has been considered to be a primary factor in determining whether the ¢rimes of non-members
could be attributed to the memibers of the JCE. See Krajifnik Appeal Judgement, paras 238-282; Martid Appeal
Judgement, paras 187, 192, 195, 200, 205, 210.

. 3 See Trial Jndgement, paras 2155, 2158; Appeal Tndgement, para. 371 (concluding ﬂml: the Trizl Chamber reasonably
found that Pordevié “was involved in, and aware of, the deployment of paramititery units to Kosovo, including the
deployment of the Scorpions to Podujevo/Podujeve, in concert with MUP and RTB forces, and that this formed part of
tis significant contribution to the JCE.”) (internal citations omitted; emphasis added).
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called for the need to “establish complete control over volunteer and paramilitary units and their

- members”.*

9, I note that the Trial Chamber found that various paramilitary groups operated in Kosovo
during the Indictment period." It cbserved that such groups were “ased” by the VJ and MUP;' that
the MUP reserve forces “included” many members of paramilitary groups,'” and that paramilitaries

1859

regularly “served” in Kosovo at the relevant time.'® Specifically with respect to “Arkan’s Tigers”,

the Trial Chamber noted that members of this paramilitary umit were attached to and thus
“associated with” the RDB, and that they “played an active part” in joint operations of the MUP and
V] in Kosovo.”” Tn relation to the “White Eagles”, the Trial Chamber considered that this
paramilitary unit was “associated” with the deputy prime minister of Serbia, Vojislav Seselj, and
that its members “participated in coordination” with the MUP in operations in Kosovo in 199920
The Trial Chamber also observed that the paramilitary unit “Pauk Spiders” was “absorbed into the
vpA

10.  However, I cannot clearly discern from the reasoning in the Trial Judgement whether the
paramilitary units in question were actually deployed as a result of Pordevié’s dispatch of
18 February 1999.%* The Trial Judgement further lacks any indication that Pordevié personally co-

operated with the paramilitary units during. the Indictment period, issued specific instructions to’

them regarding the commission of crimes, or had authority over such groops. Under these

circumstances, I consider that the Trial Chamber failed to adequately explain why it considered that

Dordevié made a s1gmﬁcant confribution to the common plan through his involvement in the
dcploymcnt of paramlhtary units to Kosovo (othsr than the Scorpions).” Unfortunately, the

* Mazjority does not address this issuc even though Pordevi¢ advances arguments to that effect.
Instead, the Majority repeats ‘thc Trial Chamber’'s interpretation of Pordevié’s dispatch of

1 Sep Trial Judgement, paras 195, 926, 1929 (fn. 6616), 2021, 2155; Appcal J'udgt:mcnt. paras 363, 367.
© %% Gee Trial Judgement, paras 195-216.

18 Trial Judgement, paras 195-196.

1 Trjal Judgement, para. 196.

18 Trial Fudgement, para, 202.

B See Trial Judgement, paras 209-210.

2 - See Trial Judgement, pares 212, 214

Tnal Judgement, para. 216.

Z 1 note that the Trial Chamber concluded that Mimister Sto;ﬂ;kowé and Pordevié prepared for the inclusion of
 paramilitary wnits into MUP units in early 1999, and that Dordevi€’s dispatch of 18 Febrnary 1999 “was quite clearly an
instruction to implement the Minister’s arder to ‘engage volunteers™. See Trel Judgement, paras 196, 2021, See also
ibid., para. 1929, where the Trial Chamber found that Bordevic “had knowledge of, and shared in, an intention of the
"MUP to engage paramilitaries in anti-terrorist operations prior to the start of the war”.
= - See Trial Tudgement, pares 2155, 2158,

% See Dordevié Appeal Brief, para. 234. See also Appeal Judgement, para, 364.
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18 February 1999, refers to evidence on which the Tral Chamber reliqd in finding Vonly ﬁxat
Dordevié was aware that paramilitaries operated in Kosovo in 1998 and 1999, and recalls
conclusions in the Trial Judgement that paramilitary g;rdups worked in concert with MUP units in
Kosovo and that Dordevié deployed the Scorpions to Podujevo/Podujevé,”

(c) DPordevi€'s involvement in the deployment of the Scorpions

11.  As indicated above, the Tral Chamber concluded that Pordevi¢ made a significant
contribution to the common plan by debloying members of the Scorpions to Podujevo/Podujevé on
28 March 1999 and re-deploying the Scorpions elsewheré in Kosbvo shortly thereafter.?® I recall my
prior observation that the Trial Chamber made no finding that paramilitaries, including the
Scorpions, which operating in Kosovo during the Indictment period were members of the JCE.
Accordingly, it had to be esfablished that the Scorpions or units to which they were attached
committed crimes which were attributable to members of the JCE and that Dordevic either
personally “used” these individuals to commit crimes in furtherance of the common plan or in

another significant way contributed to such use.

12.  The Trial Chamber concluded that the Scorpions killed 14 women and children in a
~ courtyard in Pbdujevo/Podujevé on 28 March 1999 and convicted Pordevi¢ pursuant to J CEIin
relation to this event for murder as a violation of the laws and customs of war and as a crime against
humenity,?” It could be argued that this fact, taken together-with the Ttial Chamber’s conclusion
that Pordevi¢ was personally and directly involved in the Scorpions’ incorporation into the MUP

reserve force, their formal attachment to the SAJ, and their deployment to Kosovo,” implies that, in -

the Ttial Chamber’s view, he “used” the Scorpions to commit the murdcrs at Podu;evo/Podujeve on
28 March 1999 or at least contributed to such use.

13.  However, as Dordevi¢ points out on appeal, there is no evidence that he gave orders to the

Scorpions to commit crimes in Podujevo/Podujeve? Rather, the Trial Chamber noted that en route

= Scc Appeal Tudgement, paras 366-367,

% See Trial Judgement, paras 2155, 2158, In this context, it might be informative to recall that accarding to evidence
before the Tria]l Chamber, the SAT unit which operated in Podnjeve/Podujevé on 28 March 1999 comprised, among
other“individuels, former members of the Scorpions. See, in particular, Tdal Judgement, paras 1238, 1934-1945. The
Tral Chamber further concluded that the Scorpions were subsequently re-deployed to Kosovo with Dordevic's
Zppr roval. See Trial Judgement, paras 1946-1948,

S

ce Trial Tudgement, paras 1243-1245, 1247-1252, 1750, 1944, 2155, p. B83. See also ibid., para. 1258. T observe .

that the Appeals Chamber finds that the Trial Chamber cn‘ed in holding Prordevié responsible for the additional killing
of two clderly men by Serbiin forces in Podujevo/Podujevé on 28 March 1999 because these incideiits were not
E{opcﬂy pleaded in the Indictment. See Appesal Tudgement, pares 659-661.

See Trial Judgement, para. 2155.
® Dordevié Appeal Brief, para. 229; Durdsvn: Reply Brief, paras 69-70. See also Appeal Judgement, pam. 353
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to Podujcvo!Po;iujevé these individuals were tasked to -“clt-.ar up” paris of the town.¥ The Tral
Chamber furtber accepted that Dordevi¢c was informed about the crimes perpetrated at
Podujevo/Podujevé only after they were perpetrated.”’ While the Majority brushes these issues
aside as irrelevant, I consider them to be important because they call into qucstlon whether a
teasonable trier of fact could have concluded that Dordevié acted in furtherance of thc common
plan when he decided to deploy the Scorpions to Podujeve/Podujeve.

14,  Regarding the re-deployment of the unit to which the Scorpions were attached, I note that

the Trial Chamber accepted that: (i) an on-site investigation into the killings at Podujevo/Podujeve
was conducted on 30 March 1999;* (ii) the unit was initially withdrawn in light of what had
happened at this location;* (iii) Pordevi€ ordered Zivko Trajkovié, then commander of the SAT,*

to bring the unit back to Belgrade, disarm its members and send them home;® and (v) Pordevi¢ -

rcquésted Trajkovié to provide a report on the events at Podujevo/Podujevé, which was submitted
by Trajkovic on 13 May 1999 and forwarded by Pordevi¢ to Minister Stojiljkovié.37

15. The Majoﬁty declares these facts to be “moot” becanse Dordevié subsequently authorized
‘the rc-deploymént of the Scorpions to Kosovo.*® The Majority also points to findings in the Trial
Judgement that the perpetrators of the crimes in Podujévo!Podujevé" were not prosecuted or
convicted.® The Majority further suggests that the Trial Chamber’s conclusion that the re-
deployment “further djsplayed Pordevic’s] contribution to the furtherance of the JCE” was not
affected by the fact that some of the perpetrators of the crimes in Podujevo/Podujevé may have

been removed from the unit before it was re-deployed

16.  However, the fact that members of the Scorpions were eventually re-deployed to Kosovo
alone does pot necessarily show that Pordevi¢ personally “used” thesé individuals to commit
crimes in furtherance of the common plan or cqnu:ibutéd to such use in another significant way.
Furthermore, I consider it to be relevant in this context whether Pordevié took bona fide measures
to address what bappened in Podnjevo/Podujevé on 28 March 1999. Uﬂikc the Majority, I tend to

¥ See Trial Judgement, paras 1238, 1938. See also ibid., pare. 2144; Appeal Iudgcment. para. 358,
% Trial Judgement, paras 1258, 1943,
7 Gee Appeal Judgement, para. 358,
* Trial Judgement, pares 1258, 1261, 1959,
A * See Trial Judgement, paras 1943, 1963,
Tna.l Judgement, para. 1260, -

Trial Judgement, paras 1943, 1945, 1663,
7" Trial Judgement, paras 1260, 1961.
* Appeal Judgement, para. 358.
* Appeal Tudgement, para. 359,
“ Appeal T udgemeat, para. 360.
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think that whether the perpetrators of the killings at this location were removed from the unit before
it was re-deployed is relevant to the question -of whether a reasonable trier of fact could have
concluded that Dordevié acted in furtherance of the common plan when auaug.ing for the re-
dep10},'111.“:111.“rl Accordingly, it should have been directly addressed in this Judgement whether it was
reasonable for the Trial Chamber to Ieje;:t evidence supgesting that all perpetrators of the crimes
committed at Podujevo/Podujevé on 28 March 1999 were removed from the unit in question before

1856

it was 1't=,-dc1:-loyed.‘“z Moreover, since I cannot discern frqm the Trial Judgement that Dordevid had

| any influence on judicial proceedings at the relevant time, I am not convinced that he could have

reasonably been faulted for a lack of pi'qsecutions in relation.to the events at Poduwy CVOIPOdeeVé.ﬁ
(d) Conclusion

17. In light of the aBovc, I cannot subscdbe to the Majority’s decision to dismiss Pordevi¢’s
submission that the Trial Chamber erred in finding that he made a significant contribution to the
common plan through his involvement in the deployment of paramilitary units to Kosovo.**

2. The Ra¢ak/Racak incident

18.  In assessing Pordevié’s participation in thc COIMIMOn plau the Trial Chamber observed that
he played “a leading role in the efforts of the MUP to limit any independent mvesﬁgatmn of the
killings of not less than 45 men in Ragek/Ragak in January 1999”.% The Majority dismisses

- Dordevié’s challenges to this finding.*® For the following reasons, I am unable to agree with this

decision.

19. . The Trial Chamber observed that the operation in Rafak/Racak started at 0600 or 0700
hours on 15 January 1999 with the V] firing into the village.‘w Subsequently, while the VI

. * Contra Appeal Iudgemant, para. 360.

“2 See Trial Judgement, para, 1964,

.8 ,, Conira Appeal Tudgement, para. 359.

Contra Appeal Fudgement, paras 362, 371.

* Trial Judgement, para. 2154, The Trial Chamber found clsewhere that Dordevié had foll information -about the
operation at RaCak/Ragak on 15 January 1999 and *“tock an. organising role tegardmg the actions of the police on the
ground,” See Tral Judgement, para. 1923. See also ibid., pere. 425, However, since these findings are not mentioned in
the conclusions on Dardevi¢'s participation in the JCE (see Trial Judgement, paras 2154-2158), I understand that the
Trial Chamber ultimately did not consider that Dordevi¢ contributed to the JCE by playing a role in the Ratak/Ragak
incident as such. Nonetheless, I submit thet my explanations in the following also indicate that no reasonable trier of
fact could have found that there was sufficient evidence to conclude that Pordevi¢ took an active part in the actmal
pperation at Radalk/Racak For theses reasons, I believe that the assessment of the Rafak/Racak incident is related the
ellepation that Pordevié contributed to the common plan by concealing crimes.

“¢ See Appeal Judgement, paras 344-350.
47 Trial Judgement, paras 257, 1920. The Trial Chamber considered that coordination activities by the MUP related to
the operation occurredmncarby pohcc stations as early as 0630 to 0700 hours. See Trial Judgement, para, 397.
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" bombardment was still ongoing, the MUP entered the village and conducted a house-to-bouse |
search.”® The Trial Chamber was satisfied that Pordevic arrived at the Stimlje/Shtime police station
(abdﬁt a kilometre away from Rafak/Ragak) at about 0830 or 0900 hours, that he stayed there for
over one hour and, during that time, receilvcd two brief phone calls from Deputy Prime Minister

- Nikola Sainovié.* The operation appears to have lasted until 1500 or 1600 hours, and the Trial
Chamber considered that the close coordination between the VJ and MUP forces indicated that they
were “controlléd by a single commander on the ground”® Furthermore, the Trial Chamber |
considered later denials about VJ involvement in the operation to be false,™

20.  The Trial Chamber further considered that KVM observers started investigations in
Rafak/Ragak on the moming of 16 Jantary 1999.° The KVM observers noticed police and V1 in
the area.>® In the village, the KXVM observers were shown about 435 bodies of Kosovo Albanian
. civilians who appeared fo have been f:xf;cuted.54 Latér in the day, villagers moved the bodies intol
the moéque of Rac':aldRag;a]L55 Around the same time, 'mvcstigaﬁﬁg Judge Marinkovi¢ made several
unsuccessful attempts to enter RaZak/Ragak in order to conduct investigations, all of which failed

because she and her team were fired upon.ss‘

21, . Judge Marinkovi¢ finally gained access to Raak/Ragak on 18 Jamuary 1999, in the
company of the députy public pfosebutor and SUP inspectors.” Shortly before, she mot with
Pordevi¢ at the Stimlje/Shtime police station.”® The Trial Chamber noted that while in
Ragal/Racak, Judge Marinkovi¢ was instructed by f)o]icc that there were bodies in the mosque.
When she went there, she found 40 bodies, all but one male, wearing shoes which looked like
mi]itary. boots and other military attire,> - ‘

22, The Trial Chamber ultimately concluded that the scene presented to Tudge Marinkovié was
staged by the MUP and that, in particular, Dordevi€ personally incurred “ultimate responsibility”

* Trial Judgement, paras 257, 1920.
% Trial Judgeroent, paras 398, 1921.
* Trial Judgement, paras 257, 397, 1920.
" Trial Judgement, para. 406.
 Trial Judgement, para. 405

* Trial Judgement, para. 407,

4 Triat Judgement, paras 405, 407.
% Trial Judgement, para, 408

* Ses Trial Judgement, para. 411,

T Trial Jodgement, para. 412.

5 Trial Fudgenicnt, para. 424.

* Trial Judgement, para, 412.

' : B B
Case No.: IT-05-87/1-A .' 27 January 2014 %/




and led the efforts for covering up the use of excessive force by the police during the Racak/Racak

oparation.m

23, T note that the Trdal Judgement does not mention any evidence cn what happened in
Raéak/i{agak between the visit of the KVM observers on 16 Japuary 1999 and J udge Marinkovi€’s
arrival two days later. Rather, the Trial Chamber's conclusion that the MUP and specifically
| Dordcvié auﬁnged for the scene lprcsented‘ to Judge Marinkovié was based on circumstantial
evidence and thus had to be the only reas onable inference available.! '

24.  In this respect, I observe that the Trial Chamber appears to have accepted that, in addition to
“police” forces, the V] was preseﬁt in the surrounding area of Rafak/Ragak on 16 January 1999,
and that there was ‘an overt KLA presence at this locaﬁon on 17 Janwary 19995 This evidence
indicates that the MUP was not the ohly force operating in the vicinity of Radak/Racak at the time.
In my view, it was therefore incumbent upon the Trial Chamber to explain on which basis it
considered it to Bc proved beyond reasonable doubt that the MUP staged the scene presented to
Judge Marinkovi¢ and that Dordevi¢ was betind such activity. ' |

25.  The Triel Judgement does not contain an explanation as to how exactly the Tﬁal Chamber

arrived at the conclusion that the MUP was resf:onéible for presenting the altered evidence to Judge
Marinkovié.®* Moreover, in finding that Dordevié was personally involved in the concealment of

the crimes committed at this location, the Trial Chamber merely reasoned that Pordevic’s “presence -
at §ﬁmlje/Shtime police station on at least 15 January 1999 confirms his awareness of the joint VI

and MUP operation in Rafak/Ragak on 15 January and its importance; and reveals his ultimate
responsibility for what occurred in Raéak/Ragak; including the staged mistepresentation of bodies

and other circumstances presented to Judge Marinkovi¢’s team and the international representatives ‘

and the media on 18 January 19995

26.  However, the Trial Judgement does not mention evidence on what exactly Pordevic did

. during his one-hour stay at the Stimlje/Shtime police station in the morning of 15 January 1999,
The Trial Chamber did not find that he gave any instructions to MUP forces regarding their

® See Trial Judgement, paras 415, 425, 1924, 2084, :
6 See Luki¢ and Lukif Appeal Jadgement, para. 149; BoSkoski and Taréulovski Appeal Judgement, para. 99,
® See Trizl Judgement, para. 407. i '
& Gee Trial Judgement, para. 410, The Trial Chamber also appears to have accepted that the KVM warned Judge
Marinkovié on 17 January 1999 that it could not guarantec her safety if she insisted on entering Radek/Ragak with a
heavy MUP presence. See Trial Judgement, para. 410, A
* See, in particular, Trisl Judgement, paras 415, 425, 1924.
& Trial Judgement, para. 425. )i
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participation in the operation at Rafak/Racak.®® Although Pordevié had two brief telephone
conversations with Sainovi¢ while at the Stimlje/Shtime police station, there appears to be no
evidence s to what they discussed.” In particular, there is no indication, and the Trial Chamber did
not establish, that the decision to conceal crimes committed.in the course of the Rafak/Ragak
operation had already been made at that time. % Neither does the Tﬂal Judgement mention evidence
showing how, when, and bj} what conduct Dolrdevié subsequently arranged for the ultimate

concealment of such crimes.®

27.  Inlight of the above, I consider that no reasonable trier of fact could have safely concluded,
based on the evidence discussed in the Trial Judgement, that the MUP staged the scene presented to
Judge Marinkovié and that Dordevié was behind such activity. Unfortunately, instead of directly
addressing these issues, the Majority essentially repeats observations made b-y the Trial Chamber in
relation to the events at RaCak/Ragak, and recalls findings in the Trial Judgeﬁent on the “general

pattern of disproportionate use of force by the Serbian forces in joint MUP and VI ‘anti-terrorist

operations’™ and the “pattern of lack of investigaﬁons and concealment of crimes in 1998 and
1999f’.7° On this basis, the Majority finds that Dordevicé has failed to show that no reasonable trier
of fact could have concluded that he took a leading role in efforts “to conceal the excessive use of
force by the Serbian forces ‘du-ring joint 0];x=:ren‘:_ions’’.71 However, in making these broad statements
with respect to Pordevi€’s tole in the general cover-up of criminal conduct of Serbian forces in
Kosovo, the Majority leaveé open whether it was reasonable for the Trial Chamber to conclude that
he was personally responsible for the events at Racak/Ragak. I therefore respectfully dissent from

the Majority's reasoning and conclusion on this matter.

% In this respect, I recall that the operation was already underway when Bordevic arrdved at the Stimlje/Shtime police
station. See Trial Judgement, paras 257, 397, 1920-1921.
7 See Trial Fudgement, paras 398, 1921. '

& 1 note that the Trial Chamber elsewhere found that “the body concealment-operaﬁon was planned from the very

begirming of the operations by Serbian forces in Kosovo on 24 March 1999.” See Trial Judgement, para. 2118. When

discussing the evidence in support of this finding, the Trial Chamber did not refer to the events at Rafak/Ragak in "

Tanuary 1999, See Trial Judgement, paras 2109-2117. _ ,

® In this respect, I note that, while the Trial Chamber rejected Dordevic’s testimony that he was in meetings at Prizren
and Pe¢/Pejé on 15 and 16 Janvary 1999 and then went on a skiing trip until 17 January 1999 (see Trial Judgement,
para. 425), the Trial Judgement does not mention any evidence positively placing Pordevié at another location during
that time, especielly not in the vicinity of Radzld/Racak. :

™ Spe Appeal Tudgement, paras 348-349, _ . '

™ See Appeal Judgement, para. 349, ) Z
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3. Concealment of cg'g_ ies

28.  In assessing Pordevic's participation in thc common plan, the Trial Chamber found that he
played a leading role in MUP efforts to concesl the murder of Kosovo Albanian civilians and others
taking no active part in the hostilities during the Indictment period.”” In this context, the Trial
" Chamber observed that Dordevié gave instructions for the clandestine burial of bodies found in the
Danube River and Lake Perucac.” Tt considered that these operations and the transportation of

bodies from Kosovo to the Batajnica and Petrovo Selo centres were undertaken “as part of a

coordinated operation to remove evidence of crimes by Serbian forces againét Kosovo Albanians in
Kosovo during the Indictment period”.™ '

29, On eppeal, Dordevi¢ submils, infer alia, that the Trial Chamber's findings on the
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concealment of bodies could not have supporied its conclusion that his actions constituted a

significant contribution to the common plan, rather than fulfilling the elements of Article 7(3) of the
 Statute.” In my view, this contention would have merited an elaborate analysis. In particular, I tend
to think that it should have been explained how, from a legal point of view, concealment operations
may constitute a contribution to a common plan, thereby allowing for a conviction for commission
pursuant to JCE. Moreover, it should have been assessed whether the Trial Chamber provided
adequate reasons as to why it concluded that the concealment of killings contributed significantly to
the common plan which consisted of a campaign of terror and violence by Serbian forces against
Kosovo Albanizns with the purpose of changing the demographic composition of Kosovo.”® Since
the Majoritj does not address these matters, 1 respectfully dissent from its decision to dismiss

Pordevi¢’s appeal on the issue.”

C. Underlymg_ crimes

1. Murder
(a) Introduction

30. ‘The Tral Chamber convicted Dordevi¢ for murder as a crime against humanity and as a
violation of the laws or customs of war in relation to the killing “of not less than 724 Kosovo

™ Trisl Judgement, para, 2156.
™ Trial Fudgement, para. 2156,
" Trial Jodgement, para. 2156. ’
" See Dordevié Appeal Brief, para 240. See also Appeal Iudgcmen’f, para 375
76 Trial Judgement, paras 2007, 2131

7 Contra Appeal Judgement, para. 384. ) ) %(
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Albanians”.”® Tt held that these ctimes were committed by Serbian fOI'CéS in a mumber of
municipalities throughout Kosovo between March and June 1999.7° On appeal, Pordevi¢ submits
" that the Trial Chamber erred in finding that the crime of murder was established in relation to a
- number of incidents, essentially maintaining that there was insufficient cvmence to safely conclude
that the victims were protected under international humanitarian law.%® The Majority dismisses
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Dordevié’s submissions in their entirety.”" For the following reasons, I cannot entirely agree w1th_4

the Majority’s reasoning and' conclusions.
(b) - Observations on the applicable law

31. In the Appeals Chamber's understanding, the Trial Chamber considered that a non-
international arme,d- conflict existed between the KILA. and the Serbian forces in Kosovo at the
relevant time.™ Moreover, the Trial Chamber concluded that, as of May 1998, the KLA was an
“organised armed pgroup”. ¥ In order to understand the: impast of these. findings on Pordevi¢’s
conkuons for murder, I find it useful to make some observations on the law governing non-

mtcmattonal armed conflicts.

32,  In international armed conflicts, 2 member of the armed forces of a party to the conflict is
conrsidered‘to‘be a combatant,® This status bestows certain protections upon the person in question.
Under international hummanitarian law, a combatant is allowed to participate in atmed hostilities and
may not be held criminally responsible for such participation, prov1dcd that he does not breach
spec1ﬁc rules, for example by infentionally attacking civilians.® Once captured by the enemy, a

combatant becomes a prisoner of war and is entitled to protection under Geneva Convention 1A
The corollary for such privileges is that a combatant is also considered to be a Iegmmatc target of
attack, nnless he has laid down his arms and expressed a bl'car intention to surrender or is hors de
combat.®’ The Tribunal has accepted this to mean that a combatant who is not hors de combat may

" See Trial Judgement, para. 2230. See also ibid., para. 2212.
™ See generally Trial Judgement, paras 1709-1752.
% See Dordevic Appeal Brief, paras 304-315, 317-376.
¥ See Appeal Judgement, paras 522-523, 749-790.
" 2 Appeal Jndgement, para. 521.
 Trial Judgement, para. 1578, See also ibid., para. 1522.
% See Additional Protocol I to the Geneva Conventions, Att, 43(2).
% Gee Additional Protocol I to the Geneva Conventions, Arts, 43(2), 44(2). See also ICRC, Comme.ma,ry on the

Addmonal Protecols, para, 1679. .
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% See Geneva Convention IT, Att. 4. ‘
¥ ¢f. Additional Protocol ] o the Geneva Conveations, Arts. 43(2), 51(2)
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be legitimately attacked cven if he is unarmed and does not engage in immediate fighting at the
time of the attack.®® This equally applies to members of organized resistance groups.”

33.  In non-international armed conflicts, the protection of persons is regulated by Article 3

common 1o the Geneva Conventions and Additional Protocol 1L Article 3 common to the Geneva
Conventions provicies protection to “[plersons taking no active part in the hostilities, including
members of armed forces who have laid down their arms-and those placed ‘hors de;:é.ombat' by
sickness, wounds, detention, or any other cause.” The ICRC commentary to Additional Protocol I
to the Geneva Conventions mentions that those belonging to organised armed groups “may be
attacked at any time”.”® This suggests that, as a general rule, in non-international armed conflicts,
members of organised armed groups emjoy protection against Wouhding and killing similar to that
provided to combatants in intemé.tional armed conflicts. Consequently, the killing of members of
organised armed groups in non-i;temaﬁonal armed conflicts should only amount to a war crime ot
a crime against humanity if it can be established that the individuals in question had lzid down their

arms and expressed a clear intention to surrender or were hors de combat at the time of the attack.

34,  The Tribunal’s jurispfudence supports this interpretation. In Strugar, the Appeals Chamber
explained that “[t{}he notion of participation in hostilities [within the meaning of Article 3 common
to the Geneva Conventions] is of fundamental importance to international humanitarian law and is

closely related to the principle of distinction between combatantsand civilians.”* It concluded that:

[ order to cstablish the existence of a violation of Common Article 3 under Article 3 of the

- Statnte, & Trial Chamber must be satisfied beyond a reasonable donbt that the victim of the alleged
offence was not participating in acts of war which by their natnre or purpose are intended to cause
actual harm to the personnel or equipment of the enemy’s armed forces. Such an enquiry must be
undertaken on 2 case-by-case basis, having regard to the individual circumstances of the victim at
the time of the alleged offence. As the temporal scope of an individual’s participation in hostilities
can be intermittent and discontinnous, whether & victim. was ectively parficipating in the hostilities
at the time of the offence depends on the nexns between the victim's activities at the time of the
offence and any acts of war which by their nature or purpose are intended to cause actual harm to
the personnel or equipment of the adverse party.™

In this context, the Strugar Appeals Chamber further noted that “it may be necessary for a Trial
Chamber to be satisfied beyond a reasonable doubt that the alleged offence committed against the
victim was not otherwise lawful under mwmational humanitarian law”, and that if the victim was a

® Plaski¢ Appeal Fudgement, pars. 114; Kordic and Cerkez Appeal Judgement, para. 51.

® See Blaskic Appeal Judgement, para. 113. The Tribunal’s jurisprudence also indicates that the killing of a combatant
who is not hwrs de combat does not satisfy the requirements for murder as a crime against humanity. See Martic' Appeal
Tudgement, paras 306-314; Blaikic Appeal Judgement, paras 113-114. See also Appeel Judgement, para. 747.

0 JCRC, Commentary on the Additional Protocols, para. 4789,

% Strugar Appeal Tudgement, pars. 174 (emphasis added). /f
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combatant, “his injury or death would not amount to a violation of international humanitarian law
even if he was not actively participating in hostilities at the time of the alleged offence.”™

35.  Finally, I note that it is expressly accepted in the Tribunal's case law that for the purpose of

establishing the individual criminal responsibility of an accused for the crime of murder as a
viclation of the laws or customs of war, the Prosecution bears the burden of proof regarding the
civilian status of the victim>* Tn my view, this rule generally Ieads to the following consequences:
(i) where it is clear that a person killed was a civilian, it must be established beyond reasanable
doubt that he was not actively participating in the hostilities at the time of his death; (ii) where there
remain doubts as to whether a person was a civilian, rather than a combatant or member, of an
organised armed group, the Prosecution has to prove that this person had laid down his arms and

indicated a clear intention to surrender or was hors de combat when he was killed. -

36. T have no doubt that thc‘ Trial Chamber was cognizant of the relevant law,”® However, 1
believe that the Trial Chamber erred in its application of this law with respect to the following

_incidents.
(c) Bela Crkva/Bellackrke ;drahovac/Ra’hovcc’ municip_’ a]im

37.  The Trial Chamber held Dordevié resﬁonsiblc for the killing of Sedat Popaj, Irfan Popaj,
Hajrulla Begaj, Hysni Zbumiqi, Mhedi Zhunigi, and Agim Zhunigi in the area of in Bela
Crkva/Bellacérké on 25 March 1999.9,ﬁ Pordevié submits on appeal that because the Tﬁal Chamber
“relieved the Prosecution of its burden of proving [the] civilian status” of these victims, the Trial
Chamber erred in convicting him for murder as a violation of the laws or customs of war and as a
crime against humanity in relation to this event.”” The Majority dismisses Pordevic’s c;hzw.llcng'é:s.gkB

Strugar Appcal Judgement, para. 178 {internal citations cmitted).

Stmgar Appeal Judgement, para, 179 (infemal citations omitted; emphasis added).

# See D. Milosevid Appeal Judgement, para. 60; Kordic' and Cerkez Appeal Judgement, para. 48, See also Appeal
Judpgement, para. 522, See glso Strugar Appeal Judgement, para. 178, where the Appeals Chamber held that if a

. reasonable doubt subsisted as to the existence of a nexus between the victim and acts of war, an accused conld not be

conv1ctcd under Article 3 of the Statute,
5 I note, in particular, the Trial Chamber’s comments on. the applicable law in the context of ‘its assessment of
Dordevié's responsibility pursuant to JCE. See Trial Tudgement, para. 2054, In addition, the Trial Chamber often found

that specific victims were not taking an active part in the hostilities when assessing individual incidents of murder. See,

e,g., Trial Judgement, paras 1715, 1721, 1723, 1739, 1745 1751 1790 Ses also ibid., paras 1707, 2065,
% Ses Trial Fudgement, paras 473, 1712.

o DPordevic Appeal Brief, para. 318,

" See Appeal Judgement, fn. 1726. I note that, unlike the other incidents discussed below, the Majority addresses the

Killing of Sedat Popsj, Irfan Popaj, Hajrulla Begaj, Hysni Zhuniqi, Mhed Zhunigi, and Agim Zhbuwmigi in relation to

Pordevié's twelfth ground of appeal. However, T consider that Pordevi¢’s submissions under this ground of appeal are

interrelated with Section XVII of the Appeal Judgement and should therefore be assessed together.
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38. HoWever the underlymg ev1dence for this killing was provided by Witness Sabri P0pa_] He

testified that, on 25 March 1999, shorﬂy after the shooting of a group of civilians at ﬂ:xc BelaJa.'

Bridge, Serbian police forces followed the stream in the direction of Celina/Celing.*® Five nrinutes
later, the witness heard more gunfire from the direction taken by the police; however, he could not
see what was happenjng.lm On 28 March 1999, Witness Popaj found the bodics of Sedat Popaj,
Irfan Popaj, Hajiulla Begaj, Hysni Zhuniqi; Mhbedi Zhuniqi, and Agim Zhunigi in a channel near the

Belaja Bridge.!”! The Trial Chamber considered that this location corresponded with that from

~ which Witness Popaj had heard further shooting on 25 March 1999 and conclnded that the six

- individuals had been killed by the Serbian potice.® The Trial Chamber also noted that there was no
evidence fo suggest fhat the victims W.ere,anned, taking part in the hostilities or members of the
KLA at the time of the shooting.'®

39, - Inote that there is no evidence 25 to what the victims wers doing when they were killed and
under which exact circumstancés they died. In light of these facts, T consider that no reasonable trier
“of fact could have concluded that the only reasonable inference to be drawn from the’ available
evidence was that these i_Ildividﬁals were civilians taking 1o active part in the hostilities or hors de
combat When they were attacked. I therefore respectflﬂly dissent from the Majority's decision to
uphold Dordevié’s convictions for murder as a violation of the Jaws or customs of war and as a

cnme, agamst humenity in relation to this event 104

(d) Mala Krusa/Krusé-e-Vogel (Orabhovac/Rahovec municipality)

40,  The Trial Chamber held Dordevié responsible for the killing of Hysni Hajdar, who died
during the course of an attack by Serbian forces at Mala Kruga/Kmss-e-Vogél on 26 March 1999.1%
. The Majority disrnisses Bordevié's submissions that because there ﬁvas insufficient evidence to find
that IHysni Hajdan was killed by MUP forces and no proof as to the circumstances of his death, the
Trial Cha,mber erred in ﬁndmg that the crime of murder as a molauon of the laws or customs of war

- ¥ Trial Judgement, para. 470.
- 100 Tria] Tudgement, para. 470.

% Prial Fudgement, para 473, While the Trial Chamber mentioned in this context 26 March 1999 as the date of the

shooting, it appears that the event in fact took place a day carlier. See Trial Judgement, paras 459-470,

' Trial Fadgement, para. 473. =

A% Trial Judgement, paras 473, 1712.

1 Contra Appeal Tudgement, fn, 1726.

" Seo Trial Judgemont, parss 453, 1402, 1718. /(

: 401
Case No.: TT-05-87/1-A 27 January 2014



and as 4 crime against humanity had bacﬁ established. % For the following reasons, I disagree With

the Majority’s conclusions.

41, In finding that Hysni Hajdari was killed by MUP forces, the Trial Chamber relied the
_evidence of Witness Mehmet Krasnigi. This witness was one of 114 Kosovo Albanian tmen who
were detained on 26 March 1999 in the Batusha bam on the outskirts of Mala KruSa/Krusg-e-Vogél,
which was first shot at and then set on fire by Serbian forces.'”” Witness Krasniqi qécaped this
situation and testified that he Ieft for the mountains, where he saw the dead body of Hysni Hajdari
who, according to the witness, had also escaped from the Batusha barn.'®® Witness Krasnigi further
testified that Hajdari’s body had sustained gun shot wounds." Based on this evidence, the Trial
Chamber found that, altﬁoilgh Hysni Hajdari’s remains ‘were never recovered, it was the only
reasonable inference that he “died as a result of gunshot wounds inflicted b}f MUP forces whilst he
was in the Batusha bam, or s a result of being shot by MUP forces, who were in the area, as he

attempted to escape the Batusha bam when it was set on fire by MUP forces.”* "

42,  Since Witness Krasniqi merely testified that Hysni Hajdari was initially detained in the

1847

 Bafusha barn and that he later observed Hajdari's dead body in the mountains, there is no evidence

as to exactly where, when, how, and by whom Hysni Hajdari. was kﬂled. Moreover, the Trial
Chamber made no finding as to whether Hysni Hajdari, who accordmg to the schedule annexed to
the Trial Judgment was 21 years old and thus arguably of fighting age,!!! was hors de combat or a

civilian taking no active part in the hostilities when he died. Under these circumstances, I consider

that no reasonable trier of fact could have concluded that the only reasonable inference to be drawn
from Witness Krasniqi’s testimony was that Hysni Hajdari was killed by MUP forces and that his
~ killing amounted to murder as a violation of the laws or customs or war and as a crime against

humanity,'**

(e) Operation Reka (Pakovica/Gjakové municipality)

43.  The Trial Chamber found that Operation Reka was conducted in the Carragojs, Erenik, and
Trava valleys from the early morning of 27 April until the evening of 28 April 1999."* 1t concluded

195 See Appeal Iudgcmsnt, paras 757-762.

107 Gee Trial Tudgement, paras 490, 493. See also ibid., para. 1717.
198 Tia] Fudgement, para. 493. Sec also ibid., para. 1718,

1% Trizl Judgement, pare. 493. See also ibid , para. 1718.

19 rial Judgement, para. 493. See also ibid,, paras 1402, 1718.

¥ gee Trigl Judgement, p. 893, ] _
U2 Contra Appeal Judgement, paras 756-758. .
13 §ep Trial Jodgrment, paras 938, 950, See also ihid., para. 1738. : }
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that, in the course of this operation, Serbian forces killed no less than 7296 individuals.'™* This
.number comprised 15 individuals named by eye-witnesses as having been killed on 27 Apdl 1999
in Meja/Mejé and Korenica/Korenics,'” as well as 281 Kosovo Albanians who, according to
official records, had gone missing “from Meja/Mejé” on 27 to 28 April 1999, and whose remains
were exhumed in 2001 from mass graves at the Batajnica SAJ Centre in Serbia.''¢

"44,  On appeal, Pordevi€ challenges the Triﬂ Chamber’s findings regarding the 281 individuals
exhumed at the Batajnica grave gite.)1” T disagree with the Majority’s reasoning and conclusion fo
dismiss Dordevi¢’s submissions.!*® In my view, the Mazjority overlooks that there was no evidence
regarding the circumstances under which these individuals died. Instead, the Majority primarily
refers to ﬁﬁdings in the Trial Judgement which relate to the killing of the above-mentioned
15 victims,'™ and the kﬂlmg of unnamed individuals as described by several witnesses at trial 12
However, as indicated before, the Trial Chamber considered the 281 individuals exhumed at the
Batajnica grave site in addition to the 135 individuals named by eyc-_wimcsse's as having been killed
in Meja/Mejé and Korenica/Korenicé on 27 April 1999, Furthermore, the Trial Chamber made no
conclusive finding as to whcﬂlgr the other unnamed victims whose killing was observed by

L4 gee Trial Judgement, paras 995, 1741, :
U5 gee Trial Tudgement, parag 955-964, discussing the killing of five members of the Malaj and Kabashi families in
Korenica/Korenics, the killing of nine members of the Dedaj and Markaj families in Meja/MejE, and the murder of Kol
Duzhmani in Meja/Mejé.
116 ge Trial Indgement, para. 990. See also ibid., paras 952, 995, 1738.
17 Bordevié Appeal Brief, para. 374, Pordevié Reply Brief, para. 122.
118 gee Appeal Judgement, paras 770-772.
112 gee Appeal Judgement, para. 770. '
120 Gee Appeal Todgement, paras 770-711, referring to Trial Judgement, paras 967-979, 985-995, 1738. I note that these
- paragraphs of the Trial Judgement refer specifically to the following: (i) Witmess K90's testimony that, on 27 April
1999, he observed: (a) Serbian forces take at least three to four groups of Kosovo Albanian men from villages in the
" area of Korenica/Korenics, each numbering from five to over ten people, to a2 compound guarded by PIF forces where
the victims wers shot (ibid, para. 967), (b) at least four dead bodies along the road near the eafrance of
Korenica/Korenicé (ibid., para. 568); and (c) police escorting a group of eight to ten men in or near Meja/Mejé (o a
compound where they were shot (ibid., para. Triel Judgement, para, 969); (i) Witness Nike Peraj’s evidence that, on
27 April 1999, he: (a) saw the dead bodies of four men in the grass behind the toilets of the school opposite the
checkpoint in Meja/Mejt (sce ibid, para. 970); (b) was told by Kosovo Albanian families about the killing of people
pear the Hasanaj house in Meja/Mej# and shortly thereafter found the bodies of 20 dead men laying in the meadow near
this location (see thid., pares 970, 971}; and (c) on his way towards Madanaj village, observed the bodies of elsven dead
men about 600 metres away from the Shyt Hasanaj meadow as well a5 one dead body lzying near the house of Peraj’s
brother-in-law (see ibid, para. 973); (i) Witness K73’s evidence that the PIP killed four Albanian civilians taken
hostage by the VT (see ibid., paras 975-976); and (iv) the testimony of Witness Martin Prishi that seven young Albandan
men were lined np and shot by Serbian forces on the Meja/Mejé side of the Ura e Traves bridge on 27 April 1999 (see
ihid., para. 986; see also ihid., para. 966). I nofe that, in fotal, the victims of these incidents nwmbered at Jeast 70 up to
as many as 97 people. ' ‘
! Trial Judgement, paras 990,992, 995. Zy
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witnesses during Operation Reka were among the 281 individuals exhumed at the Batajnica grave

site,'#

45, - 1 note that fhe Trial Chamber concluded that in the course of Operation Reka, Serbian forces
killed ail 281'individugls,exﬁumed at the Batajnica grave site, reasoning that this was the oﬁly
reasonable inference “on the basis of the clear and universal evidence of what occurred in the area
on those days, the fact that these bodies were all buried in mass graves in the Batajnica SAT Centre,
and, where it could he ascertained [...], that all had been killed by gurnsho‘c,wcn.mds”.123 The Trial
Chamber further observed that, “where it could be detcrnﬁined”, the victims were wearing civilian
clothing. 1% Elsewhers, the Trial Chambér emphasized that there was no evidence that any of the
Kosovo Albanians killed during Operation Reka were “armed at the time or taking an active part in
hostilities” and that “[i]ndeed, there is no evidence of fighting between the Serbian fofces‘a.n.d the
KLA in the area at the time of these events.”'* o |

46.  Respectfully, I am not convinced by this reasoning. The Trial Chamber’s géneral reference
to “what occurred in the area on those days” is in my view too vague to reasonably establish that the
victims exhumed at the Batajnica grave site were all killed by Serbian forces and that they were
civilians not taking an active part in the hostilities or hors de combaf when they died. Neither did
this necessarily follow from the fact that the bodies were buried in mass graves at Batajnica or that

a number of individuals died from gunshot wounds. Moreover, I note that, with the exception of .

two individuals, the bodies found at the Batajnica grave site were males of varying.age and the
cause of death could orly. be established for 172 of the 281 victims exhumed.'?® The Trial Chamber

also acknowledged that the VJ was told during Qpefaﬁon Reka that KILLA fighters had discarded .

their weapdns and uniforms and were taking cover a:mdng the civilian population, dressed in
civilian‘cloﬂ:jng.m It further accepted that the KLA resorted to such measures throughout the

12 See Trial Judgement, paras 967-979, 985-995, 1738. In particular, I note that the Trisl Judgement inclndes a list of
the names of the 281 individuals whose remains were exhumed at Batajnica in 2001 and that the Trial Chamber in this
confext stated that it was satisfied that, in addition to its findings on specific killings discussed above, the listed
individuals were killed during Operation Reka See Trial Judgement, parz. 992. At the same time, the Trial Chamber
concluded that Serbian forces killed 296 people in the course of Operation Reka and observed that it could not make a
positive finding that the remaining 48 victims Hsted in Schedule H of the Indictment were murdered at the same time.
See Trial Judgement, paras 995, 1740-1741. 1 recall that, in total, the victims of the incidents described in Trial
Judgement, paras 967-979, 986, numbered at least 70 up to as'many as 97 people. ,

11 See Trial Judgement, para. 991.

124 Pria] Judgement, para. 990,

" Trial Judgement, para, 1739. ] ' ,

© 126 7vip) Judgement, para. 990. See also ibid., para. 1738, - - '

137 Tria] Judgement, para. 944, , . .
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conflict in Kosova.'® Under these circumstances, I believe that it was unreasonable for the Trial
Chamber to rely on the fact that some of the bodies found at the Batajnica grave site were dressed in
civilian clothes as being indicative of their civilian status.'” Similarly, I maintain that whether the
victims were armed or fighting with the KLA ocﬁun‘ed at the time of Operation Reka was not

decisive.

.47,  Under these circumstances, I consi_dcr that no reasonable trier of fact could bave concluded
that the only reasonable inference was that murder as a war crime and as a crime against humanity

in relation to all 281 individuals exhumed at the Batajnica grave site was established.
(f) Vuditm/Vushirsi municipality

48. - The Trial Chamber found that, on 2 May 1999, Serbian forces killed Hysni Bunjaku, Haki
Gerxhaliu, Miran Xhafa, and Veli Zhafa, while they were in a convoy of Kosovo Albanians
traveling from Slekovee/Llakoc towards to Vugitoy/Vushtrri town.* Dordevi¢ submits that there
were KILA members among the people in the convoy and that the evidence did not establish that the
four individuals killed were detained, thus leaving open the inference that they were legitimately
targeted.> ' ‘ | ' '

49, With respect to Veli Xhafa, T note that the Trial Chamber made only one observation in
passing, namely that, as the convoy progressed, “a witness observed seven or eight corpses” and
that “[a]mongst them she recognized her cousin, Veli Xhafa, who lay dead on his tractor. ™ In the
absence of any evidence as to the circu'mstanccs of Veli Xhafa’s death, conﬁidcr that no reasonable
tder of fact could have concluded that the only reasonable inference was that his killing amounted
to murder as a war crime and as a crime against humanity and was attributable to Dordevié. I

therefore dissent from the Majority’s conclusion to the contrary.*** .

128 See Trial Tudgement, paras 1562, 2065.

% Contra Appeal Judgement, para. 771. I note that the Majority elsewhere observes thet the “Appeals Chamber has
previously accepted that a Trie} Chamber's reliance on the clothes of a victim when dstermining that he was not
actively participating in hostilities at the time of his death.” See Appeal Judgement, fn. 1737, referring to BoSkoski and
Taréulovski Appesl JTudgement, para. B1. However, in my view, this reference is inapposite because in relation to the

1844 -

ncident discussed there, the Appeels Chamber also accepted the trial chamber’s {inding that the vicim was not 2 -~

member of an organised group (the NLA). See Bofkoski and Taréulovski Appeal Judgement, para. 81.

1% See Trial Judgement, paras 1180, 1184-1185, 1191-1192, 1197, 1742.

. Pordevié Appedl Brief, para. 375; Dordevi¢ Reply Brief, para. 123.

2 Trial Judgement, para. 1192,

3 Contra Appeal Fudgement, paras 767-777. y

L
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2. Destruction of the Mos e in Landovica/Landovicé (Persecutions

50. _The Trial Chamber held Dordevié responsible for persecutions through destruction of or
damage to property of cuttural and rc]igious' significance as crimes against bumanity in relation to,
’ inter alia, the mosque in Landovica/Landovicé (Prizren mumc1pa]1ty) 14 The Trial Chamber found
that Serbian forces set fire to the interior of the mosque on 26 March 1999 and caused substantlal
destruction to the minaret and the structure of the mosque by an explosive device on
27 March 1999.3% In support of these findings, the Tnal Chamber relied on evidence of
Witness Halil Morina, which was tendered by the Prosecuuon pursuant to Rule 92 guater of the

Rules, as well as the testimony of Witness Andras Riedlmayer,*® '

51.  On appeal, Dordevié essentially submits that the Trial Chamber erred in'rclying solely on
Witness Morina’s evidence in order to find that the destruction of the mosque in
Landovica/Landovicé was caused by Serbian forces. 137 The Majorily ultimately dismisses
Pordevié's chiallenge. ' For the following reasons, I cannot agree with this decision.

52.  Rule 92 guater of the Rules allows, under certzin circumstances, for the admission of
cvidence of a person in the form of a written statement or transcript where the person is unavailable
to testify in court. It is accepted in the Tribunal’s case law that crucial evidence admitted pursuant
to Rule 92 guater of the Rules can be used to support a conviction only if it is corroborated. '
Evidence pertaining to the acts and conduct of the accused or those of his close subordinates clearly

is of cmc1al relevance 10

53, I note that Witriess Morina's Rule 92 guater material is the only evidence mentioned in the
Trial’ Judgcmcﬁt which directly implicated Serbian forces in the destruction of the mosque in
Landovica/Landovicé.'* By contrast, Witness Rlcd]mayer merely reported on his observations of
the consequent damage to the mosque. 142 The MaJ ority acknowledges that: (i} a conviction may not

be based solely or in a decisive manner on Rule 92 quater material because the accused must have

134 Trial Tudgement, parz. 1819, 2030.
13 Tyial Tndgement, para, 1819.
- 1% gog Trinl Judgement, paras 1817-1819.
137 See Pordevié Appeal Brief, paras 347(1) 377(b); Dordevié Reply Brief, para. 127. See also Appeal Judgement,
paras 804, BOG.
® See Appeal Judgement, paras 807-805.
139 §ee Lukid and Lukid Appsal Judgement, para. 570 mthfurtbcr references.
0 Seq Gulic Appeal Decision on Rule 92 bis(C) of 7 Jane 2002, paras 13, 15-16.
1L gee Trial Mudgement, pare. 1817.

42 See Trial Judgement, para, 1818, ' ﬁ’

s
/
406 :

| CaseNo..IT-05-87/1-A - | 27 Janwary 2014




143 (ii) Witness Morina’s

Rule 92 guater evidence was a “critical element of the Prosecution case and a vital link in,

the opportunity to cross-examine witnesses providing crucial evidence;

demonstrating Dordevié’s respoﬁsibﬂity for the destruction of the mosque committed by Serbian
forces™;!** and (iii) Witness Riedlmayer's testimony “does mnot directly” corroborate
Witness Mo_rina"s account that it was Serbian forces who destroyed the mosque | in
Laﬁdox&ga&andovicé.l45 However, the Majority notes that the Trial Chamber found elsewhere that
there was a “‘consistent battem of attack by the Serbian forces entering towns and villages on foot,
beginning on March 1999, and setting houses on fire and looting valuzbles” in Kosovo, and that the
“same pattern continued in the following days, on 26 March 1999 m Landovica/Landovicg”, ¢ On

1842

. this basis; the Majority concludes that Pordevi¢'s conviction for the destruction of the mosque in.

Landovica/Landovicg was supported by other ev1dencc and that the Trial Chamber s decision in this

regard was “not based solely or in a decisive manner on Morina’s 92 quater ewdence” 147

54. = Inmy view, the Majority ignores that there is no indication in the Trial Judgement that the
Trial Chamber relied on the consistent pattemn of attacks by Serbian forces throughout Kosovo or
specifically in I_andovicajLaﬁdeicé‘ at the time in decidi'ng. whether Witness Morina's
Rule 92 guater evidence wﬁs sufficiently corroborated. Rather, in this context the Trial Chamber

reasoned that “the nature of the damage to the mosque and its mechﬂmsm as suggested by Andrés.

Riedlmayer, is consistent in material respects with the observauons of the witness and prov1des

independent conﬁn:natmn of his account.”'*?

55. However, as éxplained__abow. and accepted by the Majoﬁty, Witness Riedlmayer did not
hnpﬁcatp Serbian forces in the destruction of the mosque in Landovica/Liandovicé. I therefore
consider that the Trial Chamber did not have a reasomable basis for concluding that
Witness Morina’s Rule 92 quater evidence was sufficiently corroborated to support a conviction
against Pordevié for this event, Since Witness Morina did not appear in court, Pordevié was
- ultimately left without the opportunity to test the crucial allegation that the mosque was destroyed
by Serbian forces. Any cross-examination of Witness Riedlmayer on this issue would have been

fruitless because the witness was in no position to comment on the identity of the perpetrators.

142 See Appeal Tudgement, para. 807.
! Appeal Judgement, para. 808.
us , See Appeal Fodgement, pare. BOB.
146 Appeal Judgement, para. 808, referring to Trial Jugement, para. 2027. N
147. Appeal Todgement, para. 808,
Y8 See Trial Judgement, para. 1819 (emphasis added).
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© 56 Moreover, I cannot discern how Dofdcvié could have suecesgfuﬂy challenged, by cross-
examining witnesses, the relevance of general circumstantial evidence of a consistent pattern of
attacks by Serbian forces in the area at the time fo the particular destruction of the mosque in
Landpﬁcaﬂ..mdoviéé. Consequently, I believe that such general evidence cannot constitute a
sufficient form of corroboration for crucial Rule 92 quater evidence. I therefore think that in relying
on this evidence, the Majority has obviated Pordevi€'s fundamental right to cross-examine
witnesses on crucial aspects of the case against him ¥~ ‘

57.  Inlight of the above, I consider that the Tﬂal Chamber erred in convicting Pordevié for the -

destruction of the mosque in Landovica/Landovicé and dissent from the Majority’s decision to

uphold thig conviction.

D. DPordevicé’s responsibility for pgrsecuﬁons through sexual assanlfs

58.  The Indictment charged Pordevic with persecutions through sexual assaults as crimes

against bumanity in a number of locations in Kosovo in 1999." The Trial Chamber conclnded that
Witnesses K14 and K20 were raped by Serbian forces in Pridtina/Prishting and Belog,
respectively.'” However, the Trial Chamber considered that it had not been proved beyond
reasonable doubt that .the physical perpetratbrs of these crimes acted w1th the requisite
discriminatpry intent to fulfill the elements of the crime of ];w:rse(;ut'mr:ls.152 The Trial Chamber
further found tﬁat there was insufficient evidence to conclude that a Kosovo Albanian girl tra\-rcling

with other displaced persons in a convoy towards Pristina/Prishting as well as two other Kosovo '

Albanian women in Beleg were sexually assavlted by Serbian forces.!* Consequently, the Trial
Chamber did not enter a conviction against Pordevié for persecutions through sexual assaults as
crimes against hum'anity.ls"' _

59.  The Prosecution challenges these findings on appeal, submitting that the Trial Chamber
erred in failing to conclude that all five victims referred to above were subjected to sexual assaults

by Serbian forces, that these crimes wcré committed with discriminatory i;ltcnt, and that they were

Y Cf. Gali¢ Appeal Decision on Rule 92 bis(C) of 7 June 2002, para. 13. I'noté that the Appeals Chamber has accepted
a trial chamber's teliance on crocial Rule 92 guater evidence only Where the evidence in question was corroborated by

wimesses who personally appeared in comrt and could be cross-examined by the accused. See Liki¢ and Lukic Appeal’

Tudgement, para. 570; Galic Appeal Decision on Rule 52 big(C) of 7 June 2002, paras 18-20,
130 Indictment, para. 77(c). See also ibid., paras 27, 72.

" Bl Trial Fudgement, paras 1791, 1793. Ses elso ibid., paras 833-836, 1151,

'3 Tria] Judgement, paras 1796. : :

%3 Trial Judgement, paras 1792, 1794.

54 Trial Judgement, para. 2230. — ) _ f
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foreseeable to” Pordevi¢, thus réquiﬁng convictions under JCE IL'** The Majority grants this
ground of appeal and cn;efs new convictions against Dordevi¢ for persecutions through sexual
assaults pursuant to JCE I with respect to all five victims.®® For a number of reasons, I
respectfully disagree with this decision. 7

60.  First, I take issue with the Majority’s fe_aso_ning and conclusion that it was proved beyond

reasonable doubt that the physical perpetrators of all five sexual assaults acted with discriminatory

intent,'™” In this respect, the Mzjority relies heavily on the fact that a JCE existed at the time, which
had the “discriminatory common purpose of modifying the ethnic balance of Kosovo to ensure Sexb

control over the provihce," and that for this purpose, Serbian forces carried oot 2 campaign of terror

and extreme violence directed against the Kosovo Albanian population, typical of which were, infer -

alia, persecutions, and which was aimed at driving Kosovo Albanians out of the province.”®
Howevet, in my view, these observations rather pertain to the general discriminatory nature of the
attacks against the Kosovo Albanian population at the time-and I note that it is accepied that the

discriminatory intent in relation to a specific crime may not be directly inferred from such general

circumstances. >

61. Inthe Majoﬂfyfs opinion, additionzl specific circumstances exist which aflow for the only
reasonable inference that all five victims were sexually assaulted because of their ethnicity. With
respect to Witness K20 and the two other women assaulted in Beleg, the Majority considers that
these individuals Wt?re in the detention of Serbian forces at the time of their assault, that the assaults
were committed by members of the Serbian forces who also carried out the general campaign of

forcible transfer against the Kosovo Albanian population, and that the crimes occurred prior to the

!5 See Prosecution Appeal Brief, paras 1-56.

158 See Appeal Tudgement, paras 870-929.

157 See Appeal Judgement, paras 881-903. I note that, with respect to the rapes of Witnesses K14 and K20, the Majority
concludss that the Trial Chember committed an error of law in finding that it had not been presented with “specific
evidence” that the physicsl perpetrators of these crimes acted with the iatent to discriminate because the Trial Chamber
failed to evaluale in this context “the surrounding circumstances” of the crimes as well as the “broader context” in
which they occurred. See Appeal Judgement, para, 877, referring to Trial Judgement, para. 1796. In my opinion, the
Trial Chamber's statement that “no ific evidence has been presented with respect to either of the incidents that the
perpetrators acted with intent 1o discriminate” (ses Trial Judgement, para. 1796) does not as such indicate that the Trial
Chamber did not consider the contextual factors relied upon by the Majority. Moreover, I consider that, even if it were
assumed that the Trial Chamber failed to take proper account of such circumstantial svidence, I cannot discern how this
could be anything other than an error of fact, which would still oblige the Appeals Chamber to grant a margin of
deference to the Trial Chamber's ultimate conclusions. In-finding that there was an error of law, the Majority
conveniently grants itself the prerogatives of the trer of fact in order to assess whether it is convinced beyond
reasonable doubt that the crimes were committed with discriminatory intent See Appeal Judgement, para. 878, -

158 Appeal Indgement, para. 888. See also ibid., paras 821, 895, 897, ‘
(% See Kvofka Appedl Judgement, para. 366; Blaski¢ Appeal Judgement, para. 164. See also Appeal Judgment,

para. B86. .
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forcible displacement of Witness K20 and the two other women.'® In addition, the Majority takes
into accéunt several comments made pror to and after the assaults by “members of the Serbian
forces”, “soldiers”, and a policeman who guarded the door when Witness K20 was raped.’® In
relation fo Witness K14, the Majority observes that this victim was Kosovo Albanian and raped by
persons “in a position of aunthority” who were members of the Serbian forces that carried out the
general attack against the Kosovo Albanian population at the time.'®? Regarding the girl in the
. convoy, the Majority’s reasoning is essentially limited to the observation that she was'scxua]ly
assaulted while she and other Kosovo Albanians sought safety, and were traveling in a convoy

along a road lined with Serbian forces.'®

62. - Inote that the Majority repeatedly emphasizes the ethnicity of the victims and perpetrators,
Indeed, in relation to Witness K14 and the girl in the convoy, the Mazjority appears to primarily rely
on such considerations, together with general circumstances of the ovérall attack égainst the
Kosovo Albanian population at the time, However, based on this approach every crime committed
during an overall attack against a .populaﬁoh as a whole could automatically amount to
persecution. * Regarding Witness K20 and the two other wom_cn—iﬁ Beleg, T have no doubt that
some of the comments referred to by Ithe Majority were discriminatory. However I note that there is
no evidence that the specific individuals who sexually assaulted these victims made similar
remarks. I am also not quite convinced by the Majdrity’s emphasis on the victims’ detcnti'on In this
context, the Majonty points to case law'®® which concerns the crimes of unlawfol or inhumane
detention,'® or rcfers fo addmonal circumstances which may indicate that defainees were sub]ectcd

to crimes for discriminatory reasons.'®” This jurisprudence does not per se demonstrate that crimes

1839

committed against a person in detention amount to persecution, even if the detention itself was the -

result of discrimination,

1 Sec Appeal Jodgement, paras 890-891, 833,
Scc Appeal Judgement, para. 890, See also Trial Judgement, para. 1146,
© See Appeal Judgement, para, 895.

'3 See Appeal Tudgement, para. 897,

% 1 note that the Trial Chamber expressly considered the ethnicity of Witnesses K20 and K14 and the fact that the-

perpetrators of their sexual assaults belonged to the Serbian forces but found that this did not in and of itself show that
these crimes were committed with persecutory intent. See Trial Tudgement, para. 1796,

'& Ses Appeal Judgement, para. 886, fn. 2625.

166 - Sco Kordic and Cerkez Appesl Tudgement, para. 950; Kvoika ef al. Appeal Tudgement, paras 462-463.

57 See Krnajelac Appeal Judgement, para. 186, where the Appeals Chamber noted thal, while the detention facility
contrined both Serbian and non-Serbian priscners, only the non-Serbian prisoners were subjected o beatings. The
Appeals Chamber also held in this context that relevant circumstances which may be taken into consideration when
inferring the diseriminatory intent behind crimss committed during detention “include the operation of the prison (in
particular, the systematic nahwre of the crimes committed against a racial or religious group) and the general attitnde of

the offence’s alleged perpetrator as seen through his behaviour.” See Krnojelac Appeal Judgement, para. 184, Similarly,

Naletili¢ and Martinovic Appeal Fodgement, para. 572. f
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63. Nexf, and most importantly, I disagree with the Majority that the five sexual assaults can be

attributed to Dordevié pursuant to JCE III. First of all, the Majority acknowledges that the

perpetrators were non-members of the JCE'®*

However, instead of assessing on'a case-by-case
basis whether there was a link between these individuals and Pordevi¢ or another JCE member;'®

the Majority is satisfied with stating that “Serbian forces were used by members of the JCE” to

1838

implement the actus reus of ctimes within the scope of the common purpose, and that- “[t]these -

same Serbian forces” sexually assaulted Wiinesses K14 and K20 as well the two 6ther women in
4Bcleg.m In relation to the girl in the convoy, the Majorify observes that the 1dent1ry of one of the
" perpetrators is unclear but contends that “his identity is less relevant” since the other perpetrator
was “a policeman and thus a member of the Serbian forces™.” In my view, these generalizing

\l statements are insufficient to show that the reqﬁa'md link between the perpetrators of the five sexual

assaults and a JCE member existed.!”

64.  Moreover, I am not convinced ‘bj‘f the Majority’s assessment of ‘the foreseeability of the. -

| sexual assaults. In relation to crimes committed by a non-member of the JCE, it must be shown that

it was foreseeable to the accused that “such a crime mright be perpetrated by one or more of the

persons used by him (or by any other member of the JCE) in order to carry out the actus reus of the .

" crimes forming part of the common purpose”, and that he willingly took that dsk.!™ In my opinion,
the Majority does not adhere to this standard, Rather, the Majdrity looseiy connects a number of
general facts pertaining tb the broader context of the conflict in Kosovo and Dordevic's position
within the MUP to conclude that it was foreseeable to him that “crimes of a sexval natue might be
committed”,'™ ' '

65.  Thus, the Majority refers, inter alia, to the Trial Chamber’s finding that, as one of the most
senior MUP officials, Pordevi¢ had detailed knowledge of events on the ground and played a key

168 Ses Appeal Judgement, paras 911-913, 927. ,

1® ¢ Krajifnik Appeal Judgement, para. 236; Brdanin Appeal Judgement, pare. 413,

'® Appeal Judgement, para. 927,

% Appeal Judgement, para, 927. -

% For an example of a detailed examination of this requirement on a case-by-case basis, see Krajiinik Appesl

Tudgement, paras 239-282; Marti¢ Appeal Indgement, paras 174-212, I note in particular, thet iIn Martic, the Appeals

Chamber reversed the appellant’s conviction for criminal conduct of unidentified armed Sefbs or soldiers, reasoning

that “the origin of these men and their affiliation remainfed] uncertain’ and that “[wlithout any further elaboration on

the affiliation of these armed men, no reasonable trier of fact conld have held that the only reasonable conclusion in the

circnmstances was that these crimes could be imputed to a member of the JCE.” See Marti¢ Appeal Judgement,
ara. 200.

s Martic Appeal Judgement, para. 168; Brdanin Appeal Judgement, para. 411.

" Appeal Judgement, para. 926. ‘ - /{
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role in coordinating the work of the MUP forces in Kosovo in 1998 and 1999.2 It finds that,

through his role and involvement in the operations in Kosovo, Dordevié was well informed abont

the conduct of operations, the overall sccurity situation in Kosovo, as well as the commission of

sefious crimes by Serbian forces, such as looting, torching,*e_xcessive use of force, and murder,!™ .

The Majority further cbserves that Pordevié shared the intent of the J CE, the common purpose of
which was to change the ethnic balance in Kosovo by creating an anﬁosphere of terrar and fear
among the Kosovo Albaman poplﬂatioﬁ, and that he was aware of the massive, displacement of
Kosovo Albanians.'”’ Finally, the Majority notes that Kosovo Albanians were forcii:ly displaced
and mistreated on a massive scale by Serbizn forces who could act with near impﬁnity, and that
women -were frequently separated from the men, thus rendering 'jchem especially vulnerable, and
concludes that, “in such environment, the possibility that sexual assaults migiit be committed was

sufficiently substantial as to be foreseeable to Dordevié”™

66. However, the Trial Judgement mentions no evidence that Dordevi¢ ever received any
| information about sexual assaults either during the Indictment period or before, which could have at
least alerted him to the proclivity of certain members of the Serbian forces to commit crimes of a
sexual nature. While the Majority points to Pordevié’s knowledge of looting, torching, excessive
use of force, and murder by Serbian forces in Kosovo, I harbour doubts that it is appropﬁé.te to infer
the foreseeability of sexual assaults from these other distinct lypés of crimes. Moreover, the
Majority does not point to evidence that Dordevi¢ was aware of factors placing Kc')sovo Albanian
women in 2 vulnerable position at the relevant time. Likewise, I am not persuaded by the Majority's
reliance on the commonlpmposc and Pordevié’s intent in this regard. These fabtors_ cannot as such
show that it was foreseeable to Dordevié and that he,wﬂ_]jngly took the’ risk that JCE merabers or
persons whom they used to commit crimes within the scope of the common purpose might also
perpetrate persecutory sexual assaults.

67. In sum, the Majority appears to assess whether sexual assault as a type of crime was

generally foreseeable during the conflict in Kosovo and, on this basis, holds Pordevié responsible
for five specific sexnal assaults. I find this outcome problematic with respect to the principle of
- individual guilt. I also question how Bordevi¢ could have successfully defended himself against

15 Sée Appeal Judgement, para, 923.
1" Appeal Tudgement, para. 924,
177 Appeal Judgement, para. 925,
17 Appeal Judgement, para. 926.

VA

412
Case No.: IT-05-87/1-A - 27 January 2014 .



1836

such gcneraﬁzaﬁons and wonder where the Majority draws the Iine between crimes that were

foreseeable to Pordevié and those that were not.

ane in English and French, the English text being authoritative.

7 -
o X7
Fudge %% ukhamedov

‘Dated this 27th day of January 2014,
At The Hague,
The Netherlands.

[Seal of the Tribunal]

c
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_XX[V. ANNEX A - PROCEDURAL _HISTORY
A A roceedings

1. Composition of the Appeals Chamber

1. On 8 March 2011, Judge Patrick Robin_son, the then President of the Tribunal, designated
Judge Melunet Gﬁncy, Judge Fausto Pocar, JTudge Liu Datjlm, Judge Andrésia Vaz, and Judge
Carmel Agius to form the Appeals Chamber’s bench assigned to this case. On 14 March 2011,

Judge Carmel Agius, having been elected as Presiding Judge in ths case, appointed himself as Pre-
" Appeal Judge with responsibility for all pre-appeal proceedings in the present case.” On 7 March
2012, by order of Judge Theodor Meron, President of the Tribunal, Judge. Khalida Rachid Khan was
appointed to replace Judge Fausto Pocar on the bench before this case.” Qn'27 September 2012,
President Theodor Meron. appointed Judge Patrick Robinson, former President of the Tribunal, to

‘replace Judge Liu Daqun on the bench before this case.* On 19 March 2013, 'by order of President

Theodor Meron, Iudge Tuzmukharncdov was appomted to replace Judge Andrésia Vaz on the
bench before this case.’

" 2. Notices of Appeal

2. Pursuant fo the Pre-Appeal Judge's decision of 16 March 2011, the time-limit for filing the
notices of appeal in this case was extended by 60 additional days.® Consequently, both parties filed
their notices of appeal on 24 May 20117

3. Boefs

3. Omn?27 May 2011, Pordevi€ filed a motion seeking an extension of 60 days to submit the
appellant’s brief and an extension of the word-limit for a total of 60,000 words.® By oral decision of
the Pre-Appeal Judge rendered on 30 May 2011,” the deadline for filing the appellant’s briefs in this
case was extended by seven days to 15 August 2011 for both pai'ﬁcs, Pordevi¢ was further granted

Order Assigmng Judges to a Case Before the Appeals Chamber, 8 March 2011.
Order Appointing the Pre-Appeal Judge, 14 March 2011.

Onder Replacing a Judge in a Case Before the Appeals Chamber, 7 March 2012.
Order Replacing a Judge in a Case Before the Appeals Chamber, 27 September 2012,
Order Replacing a Judge in a Case Before the Appeals Chamber, 19 March 2013.

BhoWa e W N

B 3.

Prosecution Notice of Appesl, 24 May 2011; Vlastimir Pordevi¢ Notice of Appeal, 24 May 2011.
¢ Defence Motion for an Bxtension of Time and Vanation of the Word Lmut, 27 May 2011.

® Status Conference, 30 May 2011, AT. 8.

-1
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an extension of up to 15,000 words for the appellant’s brief, allowing him to file a brief of up to,
45,000 words, and the Prosecution was granted a cox:respondihg extension of the word-limit for the

respondent’s brief.”®

- 4. During the Statns Conference held on 21 September 2011, Pordevi¢ made an oral request
for an extension of time by 15 days to submit the bﬂef in reply and an extension of the word-limit
for a total of 15,000 words for the said brief.!! By oral decision of the Pre-Appeal Judge, the
deadline for filing of the reply briefs for both parties was extended until 26 October 2011.12
Dordevié was also granted an extension af fhc word-limit for a total of 12,000 words." |

5.  The Prosecution filed its Appeal Brief on 15 August 2011." Dordevi filed the respondent’s
brief on 26 September 2011.%° The Prosecution replied on 26 October 2011,

6.  Dordevic filed his Appeal Brief on 15 August 2011."7 The Prosecution filed the
respondent’s brief on 26 September 2011."* Dordevié replied on 26 October 2011.”

. 4, Other Decisions and Orders

7. On 18 October 2012, by order of the Pre—Appeal Judge, any motions seeking a variation on
the gronnds of appeal foﬂowing the BCS translation of the Trial Judgement were to be filed no later
than 29 November 2012.% On 29 November 2012, Pordevié filed a suBmission drawing a numbef
of matfers to the attention of the Appeals Chamber, without seeking a vaﬂﬁtion of the grounds of
appcal.21

W gSiatms Conference, 30 May 2011, AT. 85,
1 Gtatus Conference, 21 Sep 2011, AT. 16-17.
- 12 Stamus Conference, 21 Sep 2011, AT. 18.
¥ Stams Conference, 21 Sep 2011, AT. 18,
¥ Prosecution Appeal Brief; 15 August 2011 (confidential; public redacted version filed on 17 August 2011).
Pordevid Response Brief, 26 September 2011 (confidential; public redacted version filed on 30 January 2012).
16 prysecution Reply Brief, 26 October 2011 (confidential; public redacted version filed on 8 February 2012).
1 Dordevi Appeal Brief, 15 Augnst 2011 (confidential; public redacted version filed on 23 January 2012). See also
Book of Authorities for Viastimir Pxardevic’s Appeal Brief, 15 August 2011, as supplemented on 23 January 2014
(see Prosecutor v. Vlastimir Dordevié, Case No, IT-05-87/1-A, Decision on Vastimir Bordevi€’s Request to File a
Supplementary Anthority, 23 January 2014). '
Prosecution Response Brief, 26 September 2011 (confidential; public redacted version filed on 30 January 2012).
1% V]astimir Dordevié Reply Brief, 26 October 2011 {confidential; reclassified as public on 9 February 2012).
Order Setting Out the Time Limit to File any Motion Seeking a Variation of the Grounds Of Appeal Following the
Translation of the Trial Judgement into thé BCS Language, 18 October 2012. The BCS translation of the Trisl
Tudgement was filed on 17 October 2012 (Prosecutor v. Viastimir Dordevic, Case No. IT-05-87/1-T, Presuda,
17 October 2012 (partly confidential). '
Vlestimir Dordevi¢ Submissions Following the Translation of the Trial Judgement, 29 November 2012, See also
Status Conference, 5 Dec 2012, AT. 42.

A
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B.

5. Stamus Conferences

In accordance with Ruls 65bis(B) of the Rules, Status Conferences were held on 30 May

2011,2 21 September 2011,% 16 January 2012,%* 11 May 2012,% 23 August 2012, 5 December
2012,%7 9 April 2013,%17 July 2013,% and 13 November 2013. 30

9.

6. Appeal Hearing

On 22 March 2013, the Appeals Chamber issued a scheduling order for the Appeal Hearing

in this case.” On 12 April 2013, the Appeals Chamber issued an ﬁddendum infdrming the parties of
certain modalities of the Appeal Hearing and inviting them to address several specific issues.*? The
Appeal Hearing was held on 13 May 2013 in The Hague. ‘

24

BB

27

28

30

31
32

Scheduling Order, 4 May 2011; Amendment to Scheduling Or(iar, 17 May 2011; Status Conference, 30 May 2011,
AT. 1-10.

Scheduling Order, 24 August 2011; Statns Conference, 21 Sep 2011, AT. 11-19.

Scheduling Order, 29 November 2012; Status Conference, 16 Jan 2012, AT. 20-25,

Scheduling Order, 29 March 2012; Status Conference, 11 May 2012, AT. 26-30.

Scheduling Order, 10 July 2012; Stams Conference, 23 Ang 2012, AT. 31-36. ' '
Scheduling Order, 2 November 2012; §ee also Amendment io Scheduling Qrder, 22 November 2012; Status
Conference, 3 Dec 2012, AT. 37-43.

Scheduling Order, 15 March 2013; Status Conference, 9 Apr 2.013 AT. 44-52,

Schedyling Order, 12 June 2013; Statug Conference 17 July, AT 210-215. .

Schednting Order, 14 October 2013; Statos Conference, 13 November 2013, AT. 216-220.

Scheduling Order, 22 March 2013.

Addendum to the Scheduling Order for Appeal Hearing, 12 April 2013 (“Addendum™). On 8 May 2013, the
Appeals Chamber issued an order amending the Addandum {Order Amending the Addendum to the Scheduling

x

"Order for Appeal Hearing, 8 May 2013).
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' XXV. ANNEX B - GLOSSARY

A. Jurisprudence

1. ICTY

- ALEKSOVSKI

Prosecutor v. Zlatko Aleksovski, Case No. IT-95-14/1-AR73, Decision on Prosecutor’s Appeal on
AdDJlSSlbﬂlty of Evidence, 16 February 1999

Prosecutor v. Zlatko Aleksovski, Case No. IT-95-14/1-T, Judgement, 25 June 1999 (“Aleksovski
Trial Iudgemcnt”) '

Prosecutor v. Zlatko Aleksovski, Case No. IT-95-14/1-A, Judgement, 24 March 2000 (“Aleksovski
Appeal Judgement’ ) ,

BABIC
Prosecutor v. Milan Babic, Casc No. IT-03-72-A, Judgement on Scntencmg Appeal, 18 July 2005

(“Babic Jadgement on Sentencing Appeal”)

BLAGOJEVIC AND JOKIC :
Prosecutor v. Vidoje Blagojevic and Dragan Jokic, Case No. 1T-02-60-T, Judgement, 17 January
2005 (“Blagojevic and Jokic Trial Judgement”)

Prosecutor v. Vidaje Blagojevic and Dragan Jokic, Case No. IT-02-60-A, JudgemenL 9 May 2007
(“Blagojevic and Jokic Appeal Judgement”)

BLASKIC

Prosecutor v. Tihomir BIas‘?ac, Case No. IT-95- 14—T Judgement, 3 Ma.rch 2000 (“Blaskic Ttial
Iudgement”)

Prosecutor v. Tihomir Blafkid, Case No. IT-95-14 A, Tudgement, 29 July 2004 (“Blaski¢ Appeal
Judgement”)

BOSKOSKI AND TARCULOVSKI '
Prosecutor v. Ljube Boskoski and Johan Tarculovski, Case No. IT 04-82-T, Judgement, 10 July
2008 (“Boskoski and Tar&ulovski Trial Judgement”)

Prosecutor v. Ljube Boskoski and Johan Tarculovski, Case No IT-04- 82—A Judgement, 19 May
2010 (“Boskoski and Taréulovski Appeal Judgement”™)

BRPANIN
Prosecutor v. Radoslav Brdanin, Case No. IT-99-36-AR73.10, Decision on Interlocutory Appeal
19 March 2004 (“Brd‘amn Appeal Decision of 19 March 2004™)

Prosecutor v. Radaslav Brdanin, Case No. IT-99-36-T, Judgement, 1 Scptcmbcr 2004 (“Brdanin
Trial Judgement™)

1832

Prosecutor v. Radoslav Brd‘anm Case No. IT-99-36-A, Iudgcmcnt, 3 April 2007 (“Brdanin Appcal _

Judgement™)
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DELALIC ET AL. (“CELEBICI”)
Prosecutor v. Zejnil Delalic et al., Case No. IT-96-21-A, Judgement, 20 February 2001 (“Celebici’

Appeal Judgement”)

DERONJIC
Prosecutor v. Miroslav Deronjié, Case No. IT-02-61-A, Judgement on Sentenmng Appea], 20 July 2005
(“Dermylc' Judgement on Sentencing Appeal’)

PORDEVIC

Prosecutor v. Viastimir Bardewc Pecision on Prosecution’s Motion for Leave to Amend the Third
Amended’ Joinder Indictment, Case No. IT-05-87/1-PT, 7. July 2008 (“Pordevi¢ Decision on
Amendment of Indictment of 7 July 2008”)

Prosecutor v. Viastimir Dordevi¢, Case No. IT-05-87/1-T, "Decision on Prosecutions’ Motion for
Admission of Video-Recording MFI P15735, 30 March 2010 (“Bordevic Decision on Adm.tsswn of
Evidence of 30 March 2010”) ' ,

ERDEMOVIC :
Prosecutor v. DraZen Erdemav;c Case No. IT- 96-22 A, Judgement, 7 October 1997 (“Erdemovic
Appeal Judgement™)

FURUNDZIJA
Prosecutor v. Anto Furundfija, Case. No. IT-95- 17/1-T Iudgement 10 December 1998
(“Fumndzya Tral Judgement™)

Prosecutor v. Furundiija, Case No. IT-95-17/1-A, Judgement, 21 July 2000 (“Fumndzz]a Appeal
Judgement™) - )

GALIC

Prosecutor v. Stanislay Gali¢ Case No. IT-98-29-AR73.2, Decision on Inferlocutory Appeal
Concerning Rule 92 bis(C), 7 June 2002 (“Gahc Appeal Decision on Rule 92 bis(C) of 7 June
2002™)

Prosecutor v. Stanislav Gali¢, Case No. IT-98-29-A, Judgement, 30 November 2006 (“Galic¢
Appeal J udgement”)

GOTOVINA ET AL

Prosecutor v. Ante Gotovina et al., Case No. IT-06-90-T, Judgement, 15 April 2011 (“Gotavma et

al. Trial Judgement")

Prosecutor v. Ante Gotovina and Mladen Markad, Cdse No. IT-06-90-A, Decision on Motion to

" Intervene and-Statement of Interest by the Republic of Croatia, 8 February 2012

Prosecutor v. Ante Gotovina and Mladen Markac, Case No. IT-06-90-A, Judgement, 16 November
2012 ("Gotovina and Marka¢ Appeal Judgement”)

HADZIHASANOVIC AND KUBURA
Prosecutor v. Enver Had¥ihasanovi¢ and Amir Kubura, Case No. 01-47-A, Judgement, 22 Apnl
2008 (Hadzzhasanovzc‘ and Kubura Appeal Judgement™)

HALILOVIC

Prosecutor v. Sefer Halilovic, Case No. IT-01-48-A, Judgement, 16 October 2007 (“Halilovic

. Appeal Judgement™)
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' HARADINAJ ETAL.
Prosecutor v. Ramush Haradingj et al., Case No, IT-04-84-T, Iudgement, 3 April 2008 (“Haradma]
et al. Trial Judgement”)

Prosecutor v. Ramush Haradinaj et dl., Case No. 04—84-A Judgement, 19 July 2010 (“Hgradinaj et
al. Appeal Judgement”)

JELISIC

1830

Prosecutor v. Goran Jelisid, Case No. IT-95-10- T Judgement, 14 December 1999 (“Jelisi¢ Trial

Judgement”)

Prosecutor v. Goran Jelmc, Case No. IT—95 10 -A, Judgement 5 Jaly 2001 (“Jelisi¢ Appcal
Judgement') _

M. JOKIC

Prosecutor v. Miodrag Jokic, Case No. IT-01-42/1—A, Judgement on Sentencing Appeal, 30 August

2005 (“M. Joki¢ Judgement on Sentencing Appeal™)

KARADZIC ‘
Prosecutor v. Radovan Karadi¢, Case No. TT-95-5/18-AR72.4, Decision on Prosecation’s Motion
Appealing Trial Chamber's Decision on JCE III Foreseeability, 25 June 2009 (“Karad?ic Appeal
Decision on Third Category of Joint Criminal Enterprise Foreseeability of 25 June 2009™)

Prosecutor v. Radovan KaradZid, Case No. IT-95-5/18-AR72.5, Decision on Appeal of Trial
Chamber’s Decision on PIehrmnary Motion to Dismiss Count 11 of the Indictment, 9 July 2009

KORDIC AND CERKEZ
Prosecutor v. Dario Kordic and Mano Cerkez, Case No, TT-95-14/2- T, Iudgement, 26 February
2001 (“Kordzc‘ and C‘erkez Trial Judgement™) :

Prosecutor v. Dano Kordi¢ and Mario Cerkez, Case No. IT-95-14/2-A, .Tudgenient, 17 December
2004 (“Kordi¢ and Cerkez Appeal Judgement’™) o '

KRAJISNIK
‘Prosecutor v. Momdilo Kra]zsmk, Case No. IT-00-39-T, Judgement, 27 September 2006 (“Krajisnik
Trial Judgement™)

Prosecuror v. Momdile Krajisnik, Case No. IT-00-39-A, Judgement 17 March 2009 (“Krajisnik
Appeal Judgement™)

KRNOJELAC
Prosecutor v. Milorad Krnojelac, Case No. IT- 97-25—PT Decision on the Defence Preliminary
Mouon on the Form of the Indictment, 24 Pebruary 1999 .

Prosecutor v. Milorad Kquelac Casc No. IT-97-25-T, .Tudgement, 15 March 2002 (“Kmo]elac
~ Trial Judgement™) ,

Prosecutor v. Milorad Krnojelac, Case No. TIT-97-25-A, Judgement, 17 September 2003

(“Krnojelac Appeal Judgement™)
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KRSTIC
Prosecutor v. Radislay Krsti¢, Case No. IT-98-33-T, Judgement, 2 Angust 2001 (“Krsti¢ Trial
Judgement™) '

Prasecutar v. Radislay Krsti¢, Case. No. IT-98-33-A, Iudgemcnt 19 Apnl 2004 (“Krmc Appeal
Judgement™)

KUNARAC ET AL,

1829

Prosecutor v. Dragoslav Kunaroc et al., Case Nos. IT-96 23-A & IT-96-23/1-A, 12 June 2002

~ (“Kunarac et al. Appeal Judgement™)

KUPRESKIC ET AL. |

Prosecutor v. Zoran Kuprefkic et al Case No. IT-95-16-T, Judgement, 14 January 2000
(“Kupreskic et al. Trial Judgement”) : '

Prosecutor v. Zoran Kupreskic et al., Case No. IT-95-16-A, Appeal Judgement; 23 October 2001
(“Kuprefkic et al. Appeal Jndgement”)

KVOCKA ET AL,

- Prosecutor v. Mirslav Kvoéka et al., Case.No. IT—98-30/1—T, Judgement, 2 November 2001

(“Kvocka et al. Trial Judgement”)

Prosecutor v. Miroslay Kvoika et al., Case No. IT-98-30/1-A, Judgement, 28 Febrnary 2005
(“Kvocka et al. Appeal T udgcment”)

LIMAJ ETAL
Prosecutor v. Fatmir Lm] et al., Case No. IT—03 66-T, Judgement, 30 November 2005 (“Limaj et
al. Trial Judgement')

Prosecutor v. Fatmir Lxma:] et al., Case No, IT-03-66-A, Judgement, 27 Septembcr 2007 (“Limaj et
al. Appeal Judgement”) :

LUKIC AND LUKIC

Progecutor v. Milan Luki¢ and Sredoje Luki¢, Case No. IT-98-32/1-T, Iudgement 20 July 2009 -

(“Lukic and Lukic Trial Judgement”)

Prosecutor v. Milan Luki¢ and Sredoje Lukic, Case No. IT-98-32/1-A, Jodgement, 4 December
20 12 Appeal Judgement (“Lukié and Luki¢ Appeal lndgement”)

MARTIC
Prosecutor v. Milan Marti¢, Case No. IT- 95 11-T, Judgement, 12 June 2007 ("Maruc Tnal
Judgement”™)

Prosecutor v. Milan Marti¢, Case No. IT-95- 11-A, Judgement, 8 October 2008 (“Martic Appeal -

Judgement™)

D. MILOSEVIC ,
Prosecutor v. Dragomir Milofevi¢, Case No. IT-98-29/1-T, Judgement, 12 December 2007
(D. Milosevic Trial Judgement) .

Prosecutor v. Dragomir MiloSevié, Case No. IT-98-29/1-A, Judgement, 12 November 2009
("D, Milo§evi¢ Appeal Judgement™) - ‘ i
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_ MILUT]NOVIC ETAL.

Prosecutor v. Milan Milutinovi¢ et al., Case No. IT-99-37-AR72, Decision on Dragol_]ub Ojdanic’s
" Motion Challenging Jurisdiction — Joint Criminal Enterprise, 21 May 2003 (“Milutinovic et -al.
Appeal Decision on Joint Criminal Enterprise of 21 May 20037) |

Prosecutor v. Milan Milutinovi¢ et al., Case No. IT-05-87-T, Judgement, 26 February 2009 '

(“Milutinovic et al. Trial Judgement”)

MRESIC AND SLITVANCANIN

Prosecutor v. Mile Mrk¥ic et al., Case No. IT-65-13/1-T, Judgemcnt, 27 Scptcmbct 2007 (“Mrksic

et al. Trial Judgement”) .

Prosecutor v. Mile Mrk§ic and Veselin Stiivancanin, Case No. IT-95-13/1-A, Tudgement, 5 May
2009 (“Mrksic and Sljivancéanin Appeal Judgement”)

NALETILIC AND MARTINOVIC
Prosecutor v. Miaden Naletilié, a.k.a. “Tuia” and Vinko Martinovié, a.k.a. "Tela” Casc No. 98-
34-A, Judgcmcnt, 3 May 2006 (“Naletili¢ and Martinovic Appeal Judgement”)

DRAGAN N]KOLIC
Prosecutor v. Dragan Nikolic, Case No. IT-94-2-A, Judgement on Sentencing Appeal, 4 February
2005 (“Dragan Nikolic‘ Judgement on Sentencing Appeal™)

MOMIR NIKOLIC '
Prosecutor v. Momir Nikoli¢, Case No. IT-02-60/1-A, Judgement on Sentencing Appeal 8 March
2006 (“M. Nikolic¢ Judgcmcnt on Sentencing Appcal 9}

~ oRIC

Prosecutor v. Naser Oric, Casc No IT-03-68-A, Iudgement, 3 July 2008 (*Ori¢ Appeal
. Judgement") X

PERISIC
Prosecutor v. Momdcilo Perisic¢, Case No. IT-04-81-A, Judgement 28 February 2013 (“Perisic
Appeal Judgement™)

POPOVIC ET AL

" Prosecutor v. Vujadin Popovic et al., Case No. TT-05-88- AR73 3, Judgement on Impeachment

1 February 2008 (“Popovic Impeachment Judgement™)

Prosecutor v. Vujadin Popovic et al., Case No. IT-05-88-T, Judgement, 10 June 2010 (“Popovic et
al, Trial Judgement™) ‘

PRLIC ETAL.
Prosecutor v. Jadranko Prli¢ et al., Case No. IT-04-74-AR73.6, Decision on Appeals against
Decision Admitting Transcript of Jadranko Prli€'s Questioning into Evidence, 23 November 2007

RAJIC '
Prosecutor v. lvica Rajic, a.k.a. Vileor Andr:c, Case No. IT-95-12-3, Sentencing Judgement, 8 May
2006 (“Rajic Sentenmng Judgement™)

SAINOVIC ET AL. |
. Prosecutor v. Sainovi¢ et al., Case No. IT-05-87-A, Judgement, 23 Ianuary 2014 (“Sainovic et al.
Appeal Judgement™)
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SIMIC
Prosecutor v. Blagoje Stmw Case No. TT-95-9-A, Iudgemcnt 28 November 2006 (“Simic¢ Appeal
Judgement™)

STAKIC
-Prosecutor v. Milomir Stakié, Case No. IT-97- 24-T Judgement, 31 Tuly 2003 (“Staki¢ Tnal
Tudgement”)

Prosecutor v. Milomir Staki¢, Case No. IT-97-24-A, Judgement, 22 March 2006 (“Stakw‘ Appeal -

- Judgcmﬂnt”)

STANISIC AND ZUPLJANIN

Prosecutor v. Mico Stanifi¢ and Stojan Zupljanin, Case No. .IT-08- 91-AR65.1, Decision on . -

Mico Stani§ic’s Appeal Against Dcc1s:on on his Motion for Provisional Release, 11 May 2011

Prosecutor v. Mico Stanifi¢ and Stojan Zupljanin, Case No. IT-08-91-T, Judgement, 27 March
2013 (“Stanific and Zupl_;anm Trial Judgement”)

STRUGAR

Prosecutor v. Pavie Strugar Case No. PT-01-42-T Judgement, 31 January 2005 (“Strugar Trial

Judgement™)

Prosecutor v. Pavle Strugar Case No IT-01-42-A, Tudgement, 17 July 2008 (“Strugar Appeal '

Judgement™)

TADIC
Prosecutor v. Dusko Tadié, Case No. ITT-94-1-AR72, Decision on the Defence Mcmon for
Interlocutory Appeal on Jurisdiction, 2 October 1995

Prosecutor v. Dusko Tadid, Case No. IT-94-1-A, Judgement, 15 July 1999 (“Tadi¢ Appeal
Judgemcnt”)

TOLIMIR
Prosecutor v. Zdravko Tohrmr Case No. IT-05-88/2-T, Iudgement. 12 December 2012 (“Tolimir
‘ Tnal Judgement™)

VASILJEVIC'

_Prosecutor v. Mitar Vasd]ewc‘ Case No. IT-98-32-A, Judgement, 25 February 2004 (“Vaszl)evzc' -

Appeal Judgement™)
ZIGIC |
Prosecutor v. Zoran Zigi¢, Case No. IT-98-30/1- A, Decision on Zoran Zigi€’s “Motion for

Reconsideration of Appeals Chamber Judgement IT-98-30/1-A Delivered on 28 February 2005,
26 June 2006 i
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2. ICIR

AKAYESU
The Prosecutor versus Jean-Paul Akayesu Case No. ICTR 96-4 T, Judgemient, 2 September 1998
(“Akayesu Trial Judgement”)

-The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-A, Tudgement, 1 June 2001 (“Akayesu

Appeal Judgement’ )

BAGILISHEMA
The Prosecutor v. Ignace Bag:lzshema, Case No. ICTR-95- 1A -T, Judgemcnt, 7 June 2001
- (“Bagilishema Trial Judgement™)

The Prosecutor v. Ignace Bagilishema. Case No.- ICTR-QS:IA-A, Judgement (Reasons), 3 July
+2002 (“Bagilishema Appeal Judgement”)

BAGOSORA ETAL. :

The Prosecutor v. Théoneste Bagosora et al, Case No. ICTR-98-41-AR73, Decision on Aloys
Ntabakuze's Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial
Chamber I Decision on Motion for Exclugion of Evidence, 18 September 2006 ("Bagasora
Decision on 18 September 2006™)

Théoneste Bagosora and Anatole Nsengiyumva v, The Prosecutor, Case No. ICTR-98-41-A,
Iudgement, 14 December 2011 (“Bagosora and Nsengiyumva Appeal Judgement™)

BIKINDI
- Simon Bikindi v. The Prosecuror Case No. ICTR-01-72-A, Iudgement, 18 March 2010 (“szmdz
Appeal Judgement™)

GACUMBITSI
Sylvestre Gacumbitsi v. The Prosecutor, Case No ICTR-2001- 64~A Judgcmcnt 7 July 2006
(“Gacumbztsx Appeal Iudgement’ ) ,

GATETE

‘Jean Baptiste Gatete v. The Prosecutor, Case No. ICTR OO—6];A Judgement, 9 October 2012
(“Gutete Appezl Judgement”)

KAJELLJELI
Juvénal Kajelijeli v. The Prosecutor, Case No. ICTR-98-44A-A, Judgement 23 May 2005
(“Kajelijeli Appeal Judgement”)

KALTIMANZIRA =
Callixte Kalimanzira v. The Prosecutor, Cese No. ICTR-05-88-A, Judgement, 20 October 2010
(“Kalz‘manzira Appeal Judgement”)

KAMUHANDA
Jean de Dieu Kamuhanda v The Prosecutor, ICTR 99-54A- A Judgement 19 September 2005
("Kamuhanda Appeal Jodgement™) -

EAREMERA ET AL.
Edouard Karemera et al. v. The Prosecuior, Case Nos, ICTR-38-44-AR72.5, ICTR-98-44-AR72.6,
Decision on Jurisdictional Appeals: Joint Criminal Enterprise, 12 April 2006
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KARERA
Francois Karera v. The Prosecutor, Case No. ICTR-01- T4-A, .Tudgement, 2 Fcbruary 2009
(“Karera Appeal Judgement™)

KAYISHEMA AND RUZINDANA
The Prosecutor v. Clément Kayishema and Obed Ruzmdana, Case No. ICTR 95-1-T, Judgement,
21 May 1999 (“Kayishema and Ruzindana Trial Judgement”) :

The Prosecutor v. Clément Kayishema and Obed Ruzindana, Case No. ICTR~95-1—A, Iudgenient
(Reasons), 1 June 2001 (“Kayishema and Ruzindana Appeal Judgement")

MUGENZI AND MUGIRANEZA
Justin Mugenzi and Prosper Mugiraneza v. The Prosecutor , Case No ICTR-99-50-A, Iudgcment
4 February 2013 (“Mugenzi and Mugzraneza Appeal Judgement”)

MUHIMANA : '
The Prosecutor v. Mikaeli Muhzmana Case No. ICTR-95-1B-T, Judgement and Sentence, 28 Apml
2005 (“Muhimana Trial Tadgement™)

Mikaeli Muhimana v. The Prasecutof, Case No. ICTR-93-1B-A, Judgement, 21 Maj 2007
(“Muhimana Appeal Judgement”)

MUNYAKAZI
The Prosecutor v. Yussuf Munyakazi, Cese No. ICTR-97-36A- A Judgement, 28 Septcmbcr 2011
("Munyakazi Appeal J udgcment’ )

MUVUNYI

Tharcisse Muvunyz v. The Prosecuior, Case No ICTR-00-55A-AR73, Demsmn on Prosecution
Tnterlocutory: Appeal Against Trial Chamber IT Decision of 23 February 2005, 12 May 2005 -
(“Muvunyi Decmon”)

Tharcisse Muvunyi v. The Prosecutor, Case No. ICTR-2000-55A-A, Judgcment, 29 August 2008
{(“Muvunyi I Appeal Judgement”)

Tharcisse Muvinyi v. The Prosecutor, Case_Nb. ICTR-2000-55A-A, Judgement, 1 Apml 2001
(“Muvunyi II Appeal Judgement”) ,

MUSEMA
The Prosecutor v. Alfred Musema, Case No. ICTR-96- 13-T Judgement, 27 Jauuary 2000
("Musema Trial .Tudgement " :

Alfred Musema v The Prosecutor, Case No. ICTR-96-13-A, Judgement, 16 November 2001
(“Musema Appeal J ndgement”) :

NAHIMANA ET AL
Ferdinand Nahimana, Jean-Bosco Barayagwiza, Hassan Ngeze v. The Prosecutor, Case No. ICTR-
9_9_-52 -A, Judgement, 28 November 2007 (“Nahimana et al. Appeal Judgement™)

NCHAMIHIGO
Siméon Nchamihigo v. The Prosecutor, Case- No. ICTR-2001-63-A, Judgement, 18 March 2010
(“Nchamihigo Appeal Judgement™) , K

424 ,
Case No.; IT-05-87/ 1-A 27 January 2014




NDAH]MANA
Grégoire Ndahimana v. The Prosecutor , Case No. ICTR- 01-68- A Judgement, 16 December 2013
(“Ndahzmana Appeal Judgement™)

'NDINDABAHIZI
. The Prosecutor v. Emmanuel Ndindabahizi, Case No. ICTR-01-71-A, .Tudgcment 16 January 2007
(“Ndindabahizi Appeal Iudgcment”)

NIYITEGEKA
The Prosecutor v. Eliézer Niyitegeka, Case No. ICTR-96-14-A, Judgement, 9 July 2004
(“Niyitegeka Appeal Judgement™)

NTABAKUZE
The Prosecutor v. Aloys Ntabakuze, Case No. ICTR-98-41A-A, Judgement, 8 May 2012
. (“Ntabakuze Appeal Judgement”)

NTAGERURA ET AL
The Prosecutor v. André Ntagerura, Emmaruel Bagambiki, Samuel Imanishimwe, Case No. ICTR-
99-46-A, Judgement, 7 July 2006 (“Ntagerura et al. Appeal Judgement”) '

NTAK]RUTIMANA AND NTAKIRUTIMANA

1824

" The Prosecutor v. Elizaphan Ntakirutimana and Gérard Nraktrunmana, Cases Nos. ICTR-96-10-A

and ICTR-96-17-A, Judgement, 13 December 2004 (“Ntakirutimana and Ntakirutimana Appeal
Judgement™)

RENZAHO

The Prosecutor v. Tha:rcwse Renzaho, Case No. ICTR-97-31-A, Judgement, 1 Apnl 2011

(“Renzaho Appeal Judgement™)

RUKUNDO
Emmanuel Rukundo v. The Prosecutor, Case No. ICTR-2001-70-A, Judgement, 20 October 2010
(“Rukbbtdo Appeal Judgement™) o

RUI‘AGANDA '
The Prosecutor v. Georges Anderson Nderubumwe Rutaganda Case No. ICTR-96-3-T, Iudgcment,
6 December 1999 (“Rutaganda Tnal I udgement”)

Georges Anderson Nderubumwe Rutaganda v. The Prosecutor, Case No ICTR-96-3-A, Judgement,
26 May 2003 (“Rutaganda Appeal Judgement”) '

RWAMAKUBA

André Rwamakuba v, The Prosecutor, Case No. ICTR-98- 44-ART2, 4, Decision on Interlocutory
Appeal Regarding Application of Joint Criminal Enterprise to the Crime of Genocide, 22 October
2004 (“Rwamakuba Appeal Decision on Joint Criminal Enterpnse of 22 October 2004

SEMANZA ‘
Laurent Semanza v. The Prosecutor, Case No. ITCR-97-20-A, Decision, 31 May 2000

The Prosecutor v. Laurent Semanza, Case No. ICTR-97-20-T, Judgement and Sentence, 15 May
2003 (“Semanza Trial Judgement™) .

Laurent Semanza v. The Prosecutor, Case No. ICTR-97-20-A, Tudgement, 20 May 2005 (“Semanza
Appeal Judgement”)
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SEROMBA
The Prosecutor v. Athanase Seromba, Case No. ICTR- 2001- 66-A, Judgement, 12 March 2008
- (“Seromba Appeal Judgement”)

SETAKO

1823.

Ephrem Setako v. The Prosecutor, Case No. ICTR-04- 81-A, Judgement 28 Septembcr 2011 .

("Seétako Appeal Judgemcnt' )

SIMBA.
Aloys Simba v. The Prosecutor, Case No ICTR-01-76-A, Judgement, 27 November 2007 (“Simba
Appeal Jud gemen ).

ZIGIRANYIRAZO :
Protais Zigiranyirazo v. The Prosecutor, Case No. ICTR-01-73-A, Iudgement 16 November 2009
(“Zigiranyirazo Appeal Judgement”)

3 Dccisions related to crimcs committed durhig‘ World War I

Trzal of Erich Heyer and Six Others, British Military Court for the Trial of War Criminals, Essen,
18™-19™ gnd 21%422™ December, 1945, Law Reports of Trials of War Criminals, UNWCC, vol. I,
Case No. 8 (“Essen Lynching case™) ' :

The Unzted States of America v: Kurt Goebell et al., Records of United States Armmy War Crimes
Trials, February 6 - March 21, 1946, National Archives Microfilm Publications M1103
(Washington: 1980) (“Borkum Island case™)

The United States of America, the French Republic, the United Kingdom of Greas Britain and
Northern Ireland, and the Union of Soviet Socialist Republics against Herman Wilhelm Goring ef
al., Tudgement, 1 October 1946, Trial of Major War Criminals Before the International Military
Tribunal Under Control Council Law No. 10, Vol. 1 (1947) (“IMT Judgement”)

" The United States of America v. Alstoetter et al, U.S. Military Tribunal, Judgement, 3 and
4 December 1947, Trials of War Criminals Before the Nugmbcrg Military 'I'nbunals Under Control
Council Law No. 10.(1951), Vol. TII (“Jumce case™)

The United States of America v. Greifelt et al.,.U.S, Military TribunaL Iudgcmeﬁt, 10 March 1948,
Trials of War Criminals Before the Nuemberg Military Tribunals Under Control Council Law No.
10 (1951), Vol. V (“RuSHA case”™)

The United States of America v. Otto Ohlenforf et al, U.S. Military Tribunal, Judgement, 8 and
9 April 1948, Trials of War Criminals Before the Nuernberg Military Tribunals Under Control
Council Law No. 10, Vol IV (“Einsatzgruppen case” and “Einsatzgruppen Judgement”)

Review of Proceedings of General Military Court in the case of United States vs. Martin Gotifried

Weiss et al. of the Recommendation of the Staff Judge Advocate (“Weiss et al. case”)

Decision of the Supreme Court for the British Zone agai.nst Sch. et gl, 20 Apﬁl 1549,

" Entscheidungen des Obersten Gerichishofes fiir die Britische Zone, Entscheidungen in Strafsachen,
Walter de Gruyter & Co. (Berlin: 1950), vol. 2 (“Sch. et al case™)
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4. ICC

Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08, Decision Pursuant to
Article 61(7)(a) and (b) of the Rome Statute on the- Cha.tgcs of the Prosecutor Aga:mst Jean-Pierre
Bemba Gombo, 15 June 2009

" Prosecutor v. Omar Hassan Ahmad Al Bashir, Case No: ICC—OZ/OS 01/09, Decision on the
Prosecution’s Application for a Warrant of Arrest ageinst Omar Hassan Atmad Al Bashir, 4 March
2009

Prosecutor v. Germain Katanga and Mathieu Ngw{]olo Case No. ICC- 01/04—01/07 Decision on
the Confirmation of Charges, 30 Septemaber 2008

Prosecutor v. Thomas Lubanga Dyilo, Case No. 1CC-0 1/04-01/06, Decision on the Confirmation of

Charges, 29 January 2007 (“Lubarnga Decision on Confirmation of Charges™)

5. SIL -

The Prosecutor v. Salim Jamil Ayyash et al., Case No. STL-11-01//AC/R176bis, Interlocutory

Decision on the Applicable Law: Termorism, Conspiracy, Homicide, Perpetration, Cumulative'

Charging, 16 February 2011 (“STL Decision of 16 February 2011%)

6. ECCC

Prosecutor v. Ieng Thirith et al (Case 002), Case File: 002/19-09-2007-ECCC/OCLI (PTC38),
Decision on the Appeals Against the Co-Investigative Judges Order on Joint Criminal Enterprise
(JCE), 20 May 2010 (“ECCC Decision on Joint Criminal Enterprise of 20 May 2010™

Prosecutor v.Guek Eav Kaing alias “Duch”, Case Case File: 001!18-0’?-200’?/ECCC;"1" C, Trial

Judgement, 26 July 2010 (“Duch Trial Judgement”)

7. ICI
North Sea Continental Shelf cases, IC], Judgement, 20 February 1969, ICJ Reports 1969

- 8. European Commission df Human Rights

Cypnw v, Turkey, Buropean Commission of Human Rights, European Humen Rights Reports,
Vol. 4 (1982), pp 482-528 (“Cyprus v. Turkey case™)

9. National jurisdictions
() Australia

Fvan Timofeyevich Polyukhovich v The Commonwealth of Ausiraha and Anor, (1991) 172 CLR 501

(“Polyukhovich case”) _ )
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(b) Israel

Israel v. Adolph Eichmann, District Court of Icrusalem Tudgement of 12 December 1561,
36 International Law Reports 5

B. Other authorities
1. Publications

A. Cassese, “The Proper Limits of Individual Responsibility undcr the Doctrine of Joint Criminal
- Enterprise”, Joumal ofIntemananal Criminal Justice, vol. 5 (2007), pp 109-133

~ R. Cryer / H. Friman / D. Robmson / E. Wilmshurst, An Infroduction to International Criminal Law
- and Procedure (Cambridge Umvermty Press 2007)

PL. FanﬂJ.k., Vacnm Responses to Sexual Assault: Counter-Intuitive or-Simply Adaptive (National
District Attomeys Association American Prosecutors Research Institute, Special Topic Series,
Aug 2007} '

Robert. H. Jackson, Report of Robert H. Jackson, United States Representative to International
Conference on Military Trials (U.S. Department of State, 1949) (“Jackson Report™) .

1821

1.S. Martinez / A.M.Danner, “Guilty Associations: Joint Criminal Bnterprise, Command -

Responsibility, and the Development of International Criminal Law™, 93 Cahfomuz Law Review 75
(2005} : ‘

- H. Olésolo, The Criminal Responsibility of Senior Political and Military Leaders as Principals to
International Crimes (Hart Publishing, 2009)

S.G. Smith, “The Process and Meaning of Sexual Assault Disclosure”, Psychology Dissertation,
paper 7 (2005) '

K.G. Weiss, “Too ashamed to report: Deconstructing the shame of scxual victimization”, Feminist
Criminology, Vol 5(3) (July 2010)

Z-M@Lﬁn}ﬁ

Merriam-Webster Dictionary Online; Unabridgcd (Mertam-Webster, Incorporated, 2013)

chort of the International Law Commission on the work of its 43" Session, 29 Apnl-19 July 1991,
General Assembly Official Records, 46™ Session, Supplcment No. 10, U.N. Doc. AJ46/10 (1991)
(“1991 ILC Report™) _

Report of the International Law Commission on the work of its 4—8 Session, 6 May-26 July 1996,
General Assembly Official Records, 51% Session, Supplement No. 10, UN. Doc. A/51/10 (1956)

(1996 ILC Report™)
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FrmrTr—— e

List of designated terms and abbreviations

1820

According to Rule 2(B) of the Rules, the masculine shall include the feminine and the singular the |

plural, and vice versa.

| 65ter Witness List

Annex II to Prosecution Pre-Toal Bref

" Additional Protocol [

Protocol Additional to fhe Geneva Conventions of 12 August
1949, and Relating to the Protection of Victims of International
Armed Conflicts (Addltlonal Protocol D) of 8 June 1977, 1125

‘U.N.T.5. 3

Additional Protocol I

Protocol Additional to the Geneva Conventions of 12 August
1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts (Protocol IT) of 8 June 1977, 1125
UN.T.S. 609 -

A_ppcals Chamber

The Appeals Chamber of the Internatiomal Tribunal for the
Prosecution of Persons Responsible for Serious Violations of
Intemnational Humanitarizn Law Committed in the Territory of the
Former Yugoslavia since 1991

AT.

Transcript page from hearings on appeal in the present case

| All transeript page mumbers referred to are from the unofficial,

uncorrected version of the transcript, unless specified otherwise.
Minor differences may therefore exist between the pegination
therein and that of the final transcripts released to public

D

Designated “Defence” for the purpose of identifying exhibits

Defence

Counsel for Vlastimir Pordevié

Bordevic

“Viastimir Dordevid, the appellant

Dordevic Appeal

Vlastimir Dordevié¢’s Notice of Appeal and Pordevic’s Appeal

IBrief, collectively

Dordevic Appeal Brief

Vlastimir Dordevié’s Appeal Brief, 15 August 2011
(conﬁdcntial; public redacted version filed on 23 January 2012)

Pordevi€ Closing Brief

Prosecutor v. Viastimir Pordevid Case No. . IT-05-87/1-T,
Vlastimir Dordevié’s Final Trizal Bref, 30 Tune 2010

Pordevic¢ Notice of Appeal

Vlastimir Pordevi¢’s Notice of Appeal, 24 May 2011

Pordevié Pre-Trial Brief

P}'osecutor v. Viastimir Pordevié, Case No. IT-05-87/1-PT,
Vlastimir Pordevié’s Pre-Trial Brief Pursuant to Rule 65iter(F),
22 September 2008

Dbordevié Response Brief

Vlastimir Dordevié’s Response Brief, 26 September 2011
(confidential; public redacted version filed on 30 January 2012)

Dordevié Reply Brief

Vlastimir Pordevié’'s Reply Bref, 26 October 2011
(confidential; notice- of reclassification to public filed on 9
February 2012)

BCCC

Extraordinary Chambers in the Courts of Cambodia

fn. (fns)

Footnote (footnotes)
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Former Yugoslav Republic of Macedonia

FYROM
FRY , Federal Repiblic of Yugoslavia
Geneva Convention ITT Geneva Convention ITI Relative to the Treatment of Prisoners of

War of 12 August 1949, 75 UN.T.S. 135

Geneva Convention IV

Geneva Convention IV Relative to the Protection of Civilian
Persons in Time of War of 12 Angust 1940, 75 UN.T.S. 287

Genzva Conventions

Geneva Conventions I-IV of 12 Aupust 1949

[1cc Tnternational Criminal Court
ICC Statute Statute of the ICC
(oh) International Court of Justice
ICTR International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of
Rwanda and Rwandan Citizens Responsible for Genocide and
Other Such Violations Committed in the Temitory of
Neighbouring States, between 1 January 1994 and 31 December
1994
ICTR Statute | Statute of the ICTR |
ICTY International Tribunal for the Prosecution of Persons Responsible |
for Serious Violations of Intemational Humanitarian Law
Committed in the Territory of the Former Yugoslavia since 1991
ICTY Statute Statute of the ICTY - |
THL International Humanitatian Law
IMT The Nuremberg Tatefnational Military Tribupal for the Just and
Prompt Trial and Punishment of the Major War Criminals of the
Buropean Axis, established on 8 Angust 1945
IMT Charter - -1 Charter of the International Military Tribunal, Agreement for the
: Prosecution and Punishment of the Major War Criminals of the
European. Axis (London Agreement), August 8, 1945, 58 Stat.
1544, E.A.5. No. 472,82 UN.T 5. 280 '
Indictment - Prosecutor v. Viastimir Pordevié, Case No, IT-05- 87/1-PT, Fourth
Amended Indictment, 9 July 2008
ICE The joint criminal enterprise with the purpose of modifying the
ethmic balance of Kosevo, to ensure Serb of control over the
"l region, by waging z campaign of terror agamst the Kosovo
Albanian civilian population -
INA Yugoslav People’s Army (Jugoslovenska Narodna Armija)
| Joint Command Joint Command for Kosovo and Metohija
IS0 Special Operations Unit of the MUP (Jedinica za Specijalne
Operacije) o
Tudgement Prosecutor v. Vlastimir Dordevic, Case No. IT-05-87/1-A, Appeal

Judgement, 27 January 2014
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| KiM Kosovo and Metohija (Kosova i Metohije)
KLA Kosovo Liberation Army
KVM | Kosovo Verification Mission ‘ .
Minister's Decision Exhibit P57 (decision of 16 June 1998 issued by Mimister of
Interior Viajko Stojiljkovié establishing a “Ministerial Staff for the
) . Suppression of Terrorism™)
Ministerial Collegium A body comprsed of the MUP M1mster and the chiefs of
. administrations in the RJB
Ministerial Staff Ministerial Staff for the Suppression of Terrorism
MUP Ministry of the Interior of the Republic of Serbia (Mmm‘arstvo
Unutrasnjih Poslova) o
NATO - North Atlantw Treaty Organisation _
OMPF { Office for Missing Persons and Forensics of the United Nations

Mission in Kosovo

Operation Grom-3 Directive

A VI directive of 16 January 1999, 51gned by Dragoljub Ojdanic¢

ouUpP

Municipal Police Station

P

Designates “Prosecution” for the purpose of identifying exblblts

PIP

| Specizal Police Unit (Posebne Jedinice Policije)

Plan of the Suppression of
Terrorism

FRY plan to quash KLLA activity in Kosovo, adopted in July 1998

Office of the Prosecutor olf the Tribunal

[ Prosecution
Prosecution Appeal Prosecution’s Notice of Appeal and Prose.cutton s Appeal Brief,
- _ collectively
Prosecution Appeal Brief Prosecution Appeal Brief, 15 August 2011 (confidential, public
redacted version filed on 17 August 2011)
Prosecution Notice of Appeal | Prosecution Notice of Appeal, 24 May 2011
Prosecution Pre-Trial Bref Prosecutor v. Viastimir Dordevid, Case No. IT-05-87/1-PT,

Prosecution Pre-Tral Brief, 1 September 2008

Prosecution Response Brief

Prosecution Responsc Brief, 26 September 2011 (confidential;
public redacted version filed on 30 January 2012)

Prosecution Reply Brief Prosecution Reply Brief, 26 October 2011 (confidential; pubhc ‘
redacted vetsion filed on 8 February 2012) ,

RDB B State 'Security Department of the MUP (Resor Drzawze
Bezbednosti) '

RIB Public Security Department of the MUP (Resor Javme
Bezbednosti)

RPO Reserve Police Squad (Rezervni Pohcr]skl Odred)

Rules Rules of Procedure and Evidepce of the Tribunal -

SAJ Special Anti-Terrorist Unit (Specijalna Antiteroristicka Jedinica)

SAQO

Serbian Autonomous District (Srpska autonomna oblast)
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Serbian forces

Forces of the FRY,-in particular forces of the VJ, or forces ﬁf the

‘| Republic of Serbia, in particular forces of the MUP, or a

combination of these forces

SFRY Criminal Code Criminal Code of the Socialist Federal Republic of Yugoslavia

Statute Statute of the Tribunal

STL Special Tribunal for Lebanon

SUP Secretariat for Internal Affairs (Sekretarijat Unutrasnjih Poslova)

T. Transcript page from hearings at trial in the instant case

TO ‘Territorial Defence (Teritorijalna odbrana)

Tribunal International Tribunal for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia since 1991

Trial Chamber Bench of Trial Chamber II of the-Tribunal assigned to Prosecutor

_ . v. Vlastimir Dordevic, Case No. IT-05-87/1 '
Trial Judgement Prosecutor v. Vigstimir Dordevié, Case No, IT-05-87/ 1—T, Public
‘ Judgement with Confidential Annex, 23 Febroary 2011 -

A2l Yugoslav Army (Vojska Jugoslavije)

Working Group Working group set up in Ma'j 2001 to enquire into a]lcgations
concerning a refrigerated truck contalmng bodies discovered in
the Danube in 1999.

Working Group Notes

Official Notes of interviews compiled by the Working Group

Case No.: IT-05-87/1-A

432 ; %
) . 27 January 201 N






