


































































































































































































































































































































































































































































































































































































































1.: •.•• • 

(a) Mala Krusa/Kruse-e-Voge1 Orahovac/Rahovec municipality 

a. 25 March 1999 

749. The Trial Chamber found that the crime of murder was established with respect to Mala 

• Krusa/Kruse-e-Vogel in Orahovac/Rahovec rnunicipality.2229 It found that during the course of an 

attack on the village, nine civilian Kosovo Albanians taking no active part in hostilities were burnt 

to death inside their own houses by Serbian police, assisted by local Serb villagers. 2230 

750. Dordevic submits that the Trial Chamber erred in concluding that the deaths of the nine 

Kosovo Albanians constituted murder because no evidence was presented as to the circumstances of 

their deaths, whether their deaths were intended, or whether the deceased were members of the 

KLA.2231. 

751. The Prosecution responds that "Dordevic fails to articulate an error and merely requests the 

Appeals Chamber to prefer bis own interpretation of the evidence". 2232 

1954 

752. The Appeals Chamber considers this argument to be moot in light of its finding above that 

the Trial Chamber erred in convicting Dordevic for the murder of the nine men in Mala 

Krusa/Kruse-e-Vogel on 25 March 1999 2233
• 

b. 26 March 1999 

753. The Trial Chamber found that during the course of the Serbian forces' attack on.the village 

of Mala Krusa/Kruse-e-Vogel on 26 March 1999, Hysni Hajdari was shot and killed by 11UP forces 

either while in the Batusha Barn or after escaping from the Batusha Barn to the mountains.2234 

754. Dordevic submits that the Trial Chamber erred in inferring that Hysni Hajdari was killed by 

MUP forces since there was no evidence -as to the circumstances of his death.2235 

755. The Prosecution responds that Dordevic incorrectly asserts that there was no evidence.2236 

2229 Trial Judgement, para. 1715. 
2230 Trial Judgement, paras 485, 1715. 
2231 Doraevic Appeal Brief, para. 372(i). See Dordevic Reply Brief, para. 120. 
2232 Prosecution Response Brief, para. 359. • 
2233 See supra, para. 667. 
=< Trial Judgement, paras 493, 1402, 1718. 
"" Dordevic Appeal Brief, para. 372(ii). The Appeals Cb8mher noles that Dordevic willldrew his appeal in relation tn 

the Trial Chamber's finding that Hysen Ramadani and one additional person w.ere killed (Dordevic Appeal Brief, 
para. 372(ii), referring tn Trial Judgement, paras 1716, 1718). 
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756. The Appeals Chamber, Judge· Tuzmukhamedov dissenting, considers that Dordevic 

misstates the Trial Chamber's findings. The Trial Chamber found that approximately 114 Kosovo 

Albanian men and young boys, including Hysni Hajdari, were forced by MUP forces into the 
• ' 

Batusha Barn.2237 MUP forces opened fire .on these men and boys and then set the barn on fire.2238 

Ten of the Kosovo Albanian men escaped2239 and the re~aining 104 died either as a result of.being 

shot or burnt in the Batusha Barn.2240 The Trial Chamber further found that two of the men who 

managed to escape the barn as it bumed were subsequently shot and killed by MUP forces.2241 It 

further considered that Mehmet Krasniqi, one of the ten individuals who escaped the barn, saw the 

body of Hysni Hajdari, who was unarmed aod had sustained a gunshot wound.2242 

757. On the basis of these findings, the Trial Chamber concluded that the only reasonable 

inference was that Hysni Hajdari died as a result of gunshot wounds inflicted by MUP forces while 

he was in the Batusha Barn, or as he attempted to escape.2243 The Appeals Chamber, Judge 

Tuzmukhamedov dissenting, therefore considers that the Trial Chamber reasonably considered 

aniple evidence as to the circumstances surrounding Hysni Hajdari's death. In this context, 

Dordevic simply suggests that the inference remained that after escaping the Batusha Barn, Hysni 

Hajdari proceeded to join the KLA on the same day and may have been killed in combat, but fails 

to point to any evidence supporting such theory or otherwise articulate an error.2244 Dordevic has 

therefore not demonstrated an error. 

758. In light of the ab.ove, the Appeals Chamber, Judge Tuzmukhaniedov dissenting, finds that 

Dordevic has failed to show that no reasonable lrier of fact could have reached the same conclusion 

as the Trial Chamber, and therefore has failed to show that the Trial Chanibet erred in concluding 

that Hysni Hajdari was shot and killed by MUP forces. 

(b) Suva Relca/Suharek:e town in Suva Reka/Suhareke municipality 

759. The Trial Chamber found that the crime of murder was established in relation to Afrim; 

• Arta, Hamdi and Zana Berisha, who were killed by Serbian forces on 26 March 1999 in Suva 

2236 Prosecution Response Brief, para. 360, referring to Trial Judgement, paras 490, 493, 1718, Mehmet Krasniqi, 
12 Feb 2009, T. 991, Mehmet Kraxniqi, 13 Feb 2009, T. 1009, Exhibits P305, p. 14, P312. 

m 7 Trial Judgement, paras 490, 493, 1395. 
2238 Trial Judgement, paras 490,493, 1395, 1717, 
2239 Trial Judgement, para. 1717, 
"'° Trial Judgement, paras 490, 1717, 
2241 Trial Judgement, paras 491, 1718, 
"" Trial Judgement, para. 493. 
224

' Trial Judgement, paras 493, 1718. 
2244 See supra, p!Q11. 700, 

Case No.: IT-05-87 /1-A 
296 

27 January 2014 



'I 1 .. -s.-. • 

1952 

Reka/Suhareke town in Suva Reka/Suhareke municipality.2245 The Trial Chamber concluded 

"notwithstanding the absence of forensic evidence of their causes of death",2246 that Afrim, Arra, 

Hamrli, and Zana Berisha were killed by Serbian forces "[b ]ased on the totality of the evidence and 

the pattern of.attack by Serbian forces in Suva Reka/Suhareke".2247 In particular, it considered that 

on 26 March 1999, police shot and killed: (i) Bujar, Nexhat, Faton, Fatine, Sedat, and Nexhmedin 

Berisha in the vicinity of their family compound; (ii) au elderly man and woman fleeing the Berisha 

family compound; (iii) 32 members of the Berisha family who fled the Berisha family compound to 

a pizzeria in the nearby shopping centre; and (iv) Jashar Berisha near the pizzeria 2248 

7 60. Dordevic submits that the Trial Chamber erred in inferring that Afrim, Atta, Ham di and 

Zana Berisha were killed by Serbian forces in the absence· of evidence as to the cause of their 

deaths. 2249 

761. The Prosecution responds that Dordevic incorrectly submits that no evidence was tendered 

as to the cause of death of the four members of the Berisha family and has failed to demonstrate au 

error _2250 . 

762. Dordevic replies that the victims' membership in the Berisha family "does not necessarily 

establish that they were murdered along with the other Berisha family members".2251 

763. The Appeals Chamber recalls that proof beyond a reasonable doubt that a person was 

murdered may be inferred circumstantially from the evidence presented to a trial chamber.2252 In 

concluding that Afrim, Arta, Hamdi, and Zana Berisha were killed, the Trial Chamber considered 

that at least 41 other members of the Berisha family, including women, children and the elderly, 

were murdered by Serbian forces on that same day in Suva Reka/Suhareke.2253
. 

764. In particular, the Trial Chamber found, on the basis of eyewitness evidence of a survivor, 

that MUP forces approached Vesel Berisha's house on 26 March 1999, called for Bujar Berisha to 

come out of the house, and shot him and five other members of the Berisha family who were fleeing 

2245 Trial Judgement, paras 1491, 1720, 1724. 
2246 Trial Judgement, paras 683, 1724. 

""'' Trial Judgement, paras 683, 1724.. • 
'"' See Trial Judgement, paras o72, 674,676,678, 683, 1721-1723. 
""' Dordevic Appeal Brief, para. 373. See also Elordevic Reply Briof, para. 121. 
2250 Prosecution Response Brief, para. 361. 
2251 Elordevic Reply Brief, para. 121. 
2252 See Kvoc1ca et aL Appeal Judgement, para. 260. 
2253 Trial Judgement, paras 672,674,676, o78, 683, 1721-1723. 
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from the house.2254 The Trial Chamber further found, on the basis of another eyewitness, that an 

elderly woman and an elderly man were also shot while fleeing the Berisha family compound. 2255 

The shooting intensified and 35 members of the Berisha family fled from the house to a shopping 

centre across the road and entered a pizzeria.2256 Members of the local police then approached the . 

pizzeria, broke-the window, threw two grenades inside and shot at the 35 rnemb_ers of the Berisha 

family inside the pizzeria, killing all b~t three individuals. 2257 The Trial Chamber also found that 

Jashar Berisha was detained by local members of the police, brought to the pizzeria, and then shot 

in the back 2258 

765. Based .on forensic evidence, the Trial Chamber further found that the remains and personal . 

iterns of some of the 41 members of the Berisha family discussed above, as well as those belonging 

to other members of the Berisha family, were later discovered at three locations: (i) the Snva 

Reka/Suhareke cemetery; (ii) the VJ firing site near Prizren referred to as "Krqj-I-Popit"; and (iii) in 

a mass grave at the Batajnica SAJ Centre in Serbia. 2259 
• The Appeals Chamber notes in this regard 

that the remains of Afrim, Atta, Hamdi, and Zana Berisha were among the remains of 24 members 

of the Berisha family exhumed from a mass grave in Batajnica SAJ Centre'.2260 Additionally, some 

of the personal items· belonging to Afrim Berisha were also identified in Kroji-I-Popit, where the 

remains and personal items of other members of the Berisha family killed that day were found. 2261 

The Appeals Chamber therefore considers that the Trial Chamber did not base its conclusion that 

• Afrim, Atta, Hamdi, and Zana Berisha were mlll'dered by Serbian forces solely ontheir membership 

in the Berisha family, but reached its conclusion based on forensic evidence, as well as the pattern 

2254 Trial Judgement. parBS 669-671. . 
"" Trial Judgement, para. 672. The elderly woman an4 elderly man were left unnamed by the evidence and therefore 

not listed in the Schedule to the Indictment (frial Judgeroent, para. 672). • . 
2256 Trial Judgeroent, paras 670, 674. The location of this incident, as noted by the Trial Chamber, is interchangeably 

referred to as the cafe or the pizzeria. While the Trial Chamber beard evidence that members of the Berisha entered 
the pizzeria and locked them<elves inside. BS well as that they were.told by police to enter the care and sit down, it 
noted this discrepancy to be insigoificant in light of the "events that followed and the charges in.the Indictment'' 
(Trial Judgement, para. 674) .. = Trial Judgement, paras 675-676. 

2258 Trial Judgement, para. 678. · 
2259 Trial Judgement, paras 1403-1406, 1720, 1724. See also Trial Judgeroent, paras 683-684, 1377, 1484-1491. The 

bodies of members of the Berisha family were collected and transported by truck to K:roj-I-Popit, where they were 
boded for a short period of time before being disinterred, leaving beltlnd persoual item& identified by two members 
of tbe Berisha family that accompanied a British forensic team to the site as well. The bodies were then reburied in 

·amass grave e1 the Batajnica SAJ Centre (frial Judgement. paras 679-681). 
2260 Trial Judgement, paras 1491, 1724. -
2261 Trial Judgeroent, para. 683. All of the personal item& were presented to family for·identification, many were 

identified as belonging to various member& of the Botlsba family, and some of the item& were identified as 
belonging to members of the Berisha family identified by an eyewitness as being killed at the pizzeria (frial 
Judgement, paras 683, 1406). • • 
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of attack on the Berisha family by Serbian forces in Suva Reka/Suhareke .town on the very same 

day.2262 

. 766. In light of the above, the Appeals Chamber finds that Dordevic has failed to show ~t no 

reasonable trier of fact could have reached the same conclusion as the Trial Chamber, and as such 

has failed to show that the Trial Chamber erred in ccincluditig that Afrim, Arta, Hamdi, and Zana 

Berisha were killed by Serbian forces on 26 March 1999 in Suva Reka/Suhareke. 

(c) . Meja/Meje in Dakovica/Giakove m~cipality 

767. The Trial Chamber found that 281 Kosovo Albanians were shot and killed by Serbian forces 

in Meja/Meje in Dakovica/Gjakove municipality as part of a large coordinated joint MUP and VJ 

operation known as "OperationRek.a'' on 27-28 April 1999.2263 

768. Dordevic submit~ that the Trial Chamber erred in finding that_ 281 person~ were murdered . • 

during "Operation Reka",2264 arguing that in light of the Trial Chamber's finding that the KLA was 

in the vicinity, the inference remained that those .. killed were killed in combat.2:u,
5 

769. The Prosecution responds that Dordevic ignores the Trial Chamber's findirigs and fails to 

demonmate an error.2266 

770. In reaching its conclusion, the Trial Chamber considered that large numbers of Serbian 

forces entered Meja/Meje on 27 April 1999, started shooting outside houses and ordered inhabitants 

to joln a convoy towards Albania.2267 Serbian forces then removed numerous groups of Kosovo 

Albanian men who were travelling in the convoy and shot them at different locations.2268 The Trial . 

Chamber also considered a list of 344 persons, all of whom were reported as missing and having 

been last seen alive in Meja/Meje on 27 and 28 April 1999, and were listed as victims in 
I 

Schedule H of the Indictment 2269 Of those listed, 15 persons were named by eyewitnesses as having_ 

been· killed by Serbian forces after peing removed from their homes and shot. 2270 The bodies of 

281 individuals were exhumed from a mass grave in Batajnica and identified as those listed in 

2262 See Trial Judgement, paras 669-683, 1403-1406. 
2263 Trial Judgement, paras 1738-1739. 
2264 Dordevic Appeal Brief, para. 37 4. 
2265 Dordevic Appeal Brief, para. 37 4; Darcie vie Reply Brief, para. 122. 
""' Prosecution Response Brief, para. 362. 
226'1 See Trial Judgement, paras 958, 961. 
2268 Trial Judgement, para. 1738. See Trial Judgement, paras 967-979, 985-995. 
2269 Trial Judgemen~ para. 9.90. 
zno Trial Judgemen~ paras 955-962,_ 1735-1737. See also Trial Judgement, para. 990. 
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Schedcle H of the Indictment.~71 Although forensic evidence determined that only 172 of 

281 victims died as a result of gunshot wounds, no caus~ of death could be established for the 

, remaining 109 victims.22n The Trial Chamber nevertheless concluded that the only reasonable 

inference was that those 109 victims were also killed by Serbian fotces during "Operation Reka" in 

circumstan~es similar to those established with respect to the 172 victims found to have been shot 

when removed from the convoy.2273 

1949 

771. Although Dordevic contends that the inference remained that the 281 men were killed 

during combat, the Appeals Chamber notes that the Trial Chamber found that there was no evidence 

of fighting between Serbian forces and the KLA in the area at the time of these events in 

Meja/Meje, "save for a short unplanned fire fight in the village ofRamoc on27 April 1999 between 

four KLA fighters and members of a VJ unit".2274 Instead, there was evidence that a large number 

of men in Meja/Meje were forced to join a convoy and many of them were subsequently shot.2275 

The Trial chamber explicitly found that there was no evidence that the individuals killed in 

Meja/Meje were armed or taking part in hostilities· at the relevant time,.2276 The Trial Chamber also. 

dismissed Dordevic' s argument that the Serbian forces directed their actions against terrorist 

activities.2277 In making this finding, the Trial Chamber considered, inter alia, that the exhumed 

victims "where it could be determined - were wearing civilian clothing";2278 a factor which the 

Appeals Ch.amber recalls may be considered in determining whether a particular victim was 

actively participating in hostilities at the time of death. 2279 

772. • In these circumstances, the Appeals Chamber, Judge Giiney and Judge Tuzmukhamedov 

dissenting, finds that Dordevic has not shown that his suggested alternative inference - i. e. that 

,those found to have been murdered were killed in combat - was unreasonably excluded by the Trial 

WI Trial Judgement, para. 990, The Trial Chamber considered evidence that the bodies of the victims killed during 
Operation Reka were exhumed from their initial burial sites, transported and re-buried in mass graves at the 
Batajnica SAJ Center (Trial Judgemen~ paras 985-989). 

2272 Trial Judgement, para. 1738. See Trial Judgement, para. 990. 
"'" Trial Judgement, para. 1738. The Appeals Chamber observes that the Trial Chamber considered that there was no 

evidence concerning the fate of 48 additional individuals listed as missing from. Meja/Meje on the OMPF 
Consolidated List of Missing Persons, and in Schedole H of the Indictment. As a result, the Trial Chamber was 
unable to ~ a finding that they wore murdered although it was of the view that '1t is likely that these persons 

, were also killed in the course of Operation Reka" (Trial Judgement, para. 993). • • 
"' 4 Trial Judgement, paras 980, 1739. The Trial Chamber also considered Dorde:vic' s contention that the actions of the 

Serbian forces were directed.against Kosovo Albanian terrorists bnt found that there was no evidence to suggest 
that those killed bad participated or were participating in terrorist activities (Trial Judgement, para. 1739), 

'-'-" TrialJudgement,paras 958,961; 967-979, 985-995, 1738. . • 
"'' Trial Judgement, para. 1739. 
im Trial Judgement, para, 1739. • • • • 
,m Trial Judgement, para. 990, The Trial Clmnber noted that two of the bodies found in the Batanica mass grave were 

.female and that the victims wore of varying ages. 
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Chamber." 80 Dordevic consequently has failed to show that no reasonable trier of fact could have 

reached the same conclusion as the Trial Chamber, and therefore has failed to show that it erred in 

concluding that 281 Kosovo Albanians were shot and kille4 by Serbian forces on 27-28 April 1999 

in Meja/Meje during "Operation Reka". 

(d) VucitrnNushtrri municipality 

. 773. The Trial Chamber was satisfied that Hysni Bunjaku, Haki Gerxhaliu, Miran Xhafa, and 

Veli Xhafa. were detained and murdered by Serbian forces on 2/3 May 1999 while travelling in a 

convoy in VucitrnNusht:rri municipality."81 

774. Dordevic submits that the evidence did not establish that Hysni Bunjalru, Haki Gerxhaliu, 

Miran Xhafa, and V eli Xhafa were detained and notes that "the Trial Chamber found that KLA 

were in the convoy". " 82 He argues that if these four men were not detained, the inference remained 

that they were legitimately targeted, and that therefore .a finding of murder. should not follow .2283 

775. The Prosecution responds that DordeviC has failed to demonstrate that the findings of the 

Trial Chamber were unreasonable. 2284 It asserts that Dordevic' s submission that the evidence did 

not establish that the four individuals were detained is undeveloped and should be dismissed. 2285 

1948 

776. The Appeals Chamber is of the view that the question of whether Hysni Bunjalru, Haki 

Gerxhaliu, Miran Xhafa, and Veli Xhafa were detained, or whether KLA members were in the 

convoy of displaced persons travelling to VucitmNushtrri, is not relevant in this instance. The 

Appeals Chamber observes that the circumstances in which these men met their deaths, as 

considered by the Trial <;hamber, show that all four men were hors de combat, taking no active part 

in hostilities at the relevant time and therefore were not legitimate targets. n 86 For example, the Trial 

Chamber expressly considered that Hysni Bunjaku was unarmed and driving a tractor in the convoy 

of displaced persons when Serbian forces approached him, repeatedly asked him for money, and . 

2279 See supra, para. 525. 
nao See supra, para. 700. . 
""'' Trial Judgement, paras 1184-1185, 1191-1192, 1197, 1742-1743: = Dordevi6 Appeal Brief, para. 375, referring to Trial Judgement, paras 1197-1199, 17 42-17 43. 
"'" Dordevi<: Reply Brief, para. 123. 
"'" Prosecution Response Brief, para. 363. • 
""' Prosecution Response Brief, pa:ra. 363. . 
2286 Tue Appeals Chamber notes that the relevant portion of the Trial Judgement to which Dordevi6 refers provides that 

there was ongoing fighting between the KLA and Serbian forces in Vucm:n/Vusbrrri municipality and not that the 
Kl.A was present in the convoy (Trial Judgement, para. 1199. See Trial Judgement, paras 1197-1199, 1742-1743, 
as referred to in Dordevic Appeal Brief, para. 375). 
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then pulled him off bis tractor. 2287 Although bis father begged the police not to kill him, Hysni 

Bunjaku was shot and killed by S~bian forces.2288 The situation was similar in relation to Haki 

Gerxhaliu and bis family.2289 Haki Gerxhaliu was travelling with his family and was shot by 

Serbian forces as he got off bis tractor. 229° Further, the Trial Chamber found that Miran Xhafa, who 
' ' 

at the time was 71 years old and unarmed, was dragged away from the tractor on which his family 

was travelling in the convoy, as a policeman pointed a machine gun at bis wife.2291 The police fired 

three shots, after which Miran Xhafa fell to the ground, and soon after fired a fourth shot 2292 The 

Trial Chamber found that Miran Xhafa died during this incident.2293 Finally, the Trial Chamber 

found that the body of Veli Xhafa was seen lying dead on his tractor. 2294 

777. _In light of the above, the Appeals Chamber, Judge Tuzmukhamedov dissenting, finds that 

Dordevic has failed to show that no reasonable trier of fact could have reached the same conclusion . 
as tl;ie Trial Chamber, and as such has failed to show that the Trial Chamber erred ir! concluding that 

Hysni Bunjaku, Haki Gerxhaliu, Miran Xhafa, and Veli Xhafa were murdered._ 

( e) Kotlina/Kotline in Kacanik/Kacanik municipality 

778. The Trial Chamber found that on 24 March 1999, Serbian forces detained and subsequently 

killed at least 22 men at the Kotlina/Kotline wells in Kacanik/Ka9anik municipality .2295 In reaching 

this conclusion the Trial Chamber relied on the evidence of Witness Hazbi Loku ("Witness Loku"), 

who observed the ~vents fro in a billside less than 600 meters a way through hunting binoculars.2
296 

In particular, it considered his evidence that Serbian forces captured a group of approximately 

20 men and for~ them with their hands above their head to two dry wells.2297 It further accepted 

his account that "he [then] saw all of the men 'executed and rnassacred"'.2298 

2287 Trial Judgement, para, 1184. 
221

' Trial Judgement, para. 1 ~84. -
2219 Trial Judgement, para. 1185. 
''" Trial Judgement, para. 1185. 
2291 Trial Judgemens para. 1191. 
2292 Trial Judgement, para. 1191. 
229' Trial Judgement, para, 1191. 
2294 Trial Judgement, para, 1192. 
2295 TrialJudgement,paras 1126, 1744, SeeTrialJudgement,paras 1116, 1120, 1428, 1431, 1433-1436. 
2296 Trial Judgomeot. paras 1115-1116, 1125-1126, 1428, fn. 4336 . 

• 2297 Trial Judgement, paras.1115-1116, 1125-1126, 1428, fn. 4336. 
"-'' Trial Judgement, para. 112S. 
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779•. Dordevic submits that the Trial Chamber erred in relying on the evidence of Witness Loku 

to conclude that the 22 men were detained when killed, considering the distance from which he 

observed the events. 2299 

780. The Prosecution responds that Dordevic fails to demonstrate that the Trial Chamber's 

findings were unreasonable. 2100 It further asserts that Dordevic' s submission should be disnµssed on 

the basis that he repeats arguments which failed at trial and seeks to substitute his own evaluation of 

the evidence for that of the TrialChamber.2301 

1946 

781. The Appeals Chamber recalls that a trial chamber has broad discretion in assessing the 

appropriate weight and credibility to be accorded to the testimony of a witness,2302 and may rely on 

the uncorroborated evidence of a single· witness.2303 The Appeals Chamber notes that the Trial 

Chamber explicitly considered and addressed Dordevic' s argument at trial that, due to Witness 

Loku' s distance from the wells in. Kotlina/Kotline, he could not have seen all that he described in 

relation to the circumstances surrounding the deaths.2304 However, the Trial Chamber found that 
' ' 

• Witness Loku had an unobstructed view of the wells from a higher position on top of a hillside, and 

that although he could see the events withhis naked eye, he also used hunting binoculars.2305 The 

Appeals Chamber finds no error in the Trial Chamber relying on Witness Loku' s evidence that the 

22 men had their hands over their heads when killed, especially 'in light of the evidence that Witness 

Loku used hunting binoculars and that the events were visible by the naked eye.2306 Further, the 

Appeals Chamber is of the view that it was reasonable for the Trial Chamber to rely on this 

evidence to establish that the 22 men were unarmed, taking no active part in the hostilities at that 

time of the killings and, "[i]f any. of tliem had been members of· the KLA, they were hors de 

combat."2301 It is therefore not relevant whether the individuals concerned were members of the 

KLA at tlie time of the killings. 

782. Based on the foregoing, the Appeals Chamber finds that Dordevic has failed to show that no 

reasonable trier of fact could have reached the same conclusion as the Trial Chamber, and as such 

""'' Dordevit Appeal Brief, para. 376(iii); 0ordcvic Reply Brief, para. 124. 
2300 Prosecution Final Brief, para. 364. • • 
2301 Prosecution Final Brief, para. 364, referring to E)ordevit Closing Brief, para. 871. 
'"" Haradinaj et aL Appeal Judgement, para. 129. See also Bikin4i Appeal Judgement, para. 114; Nchamihigo Appeal 

Judgement, para. 47; Nahimana et al. Appeal Judgement, para. 194. • . 
. 2303 Haradinaj et al. Appeal Judgement, para. 219; KupreJkic et al. Appeal Judgement, para. 33; Alek.'iovski Appeal 

• Judgement, para. 62; Ta die Appeal Judgement, para. 65. . . • 
" 04 Trial Judgement, para. 1125, fns 4327, 4336, 4342. See E)ordcvic Closing Brief, para. 871. 
"°' Trial Judgemeot, paras 1115-1116, 1125-1126, 1428, fns 4327, 4336, 4342. 
'""' Trial Judgement, paras 1112, 1115-1116, fn. 4237. 
2307 See Trial Judgement, para. 1744, 
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has failed to show that the Trial Chamber erred in concluding· that Serbian forces killed at least 

. 22 men at the Kotlina/Kotline wells in Kacanik/Kac,rurik municipality. 

(f) Vata/Vataj in Kacapjk(Kacanik municipality 

783. The Trial Chamber found that Mahmut Caka, Hebib Lami, Brabim Lami, and Rraman Lami 

from the village of Vata/V ataj were detained, paraded through the village, and later shot and killed 

by Serbian forces in Vata/Va~j in Kacanilc/Kac;:anlk municipality on 13 April 1999.2308 In reaching 

its conclusion the Trial Chamber relied on the evidence of Witness Sada Lama ("Witness Lama"), 

as well as forensic evidence that all four men died as a result of gunshot wounds. 2309 

784. Dordevic submits that the Trial Chamber erroneously placed decisive weight on hearsay 

evidence of Witness Lama to support the assertion that the four deceased Kosovo Albanians had 

been detained.2310 

785. The Prosecution responds that Dordevic fails to demonstrate that no reasonable trial 

chamber could have relied on hearsay evidence,_ corroborated by other evidence, to support its 

factual finding.2311 

' 786. Dordevic replies that the deaths ()f these individuals do not corrobo.rate Witness Lama's 

evidence that they were detained. 2312 

787. The Appeals Chamber unders~ds Dordevic's argument to be that the Trial Chamber's 

finding that the four men were detained is vital to the crime of murder, since if the men were not 

detained the inference remained that they were legitimately killed and therefore the killings did not 

constitute murder. 

788. Witness Lama's evidence is comprised of both direct evidence, in which he describes the 

incident as he saw it himself, and hearsay evidence in respect of what he was told by his wife, who 

had observed the events from a hiding spot 300 meters away.2313 The Appeals Chamber notes that 

Witness Lama's hearsay evidence that the four men were detained was the only evidence presented 

to the Trial Chamber that they were detained. The Appeals Chamber notes that the Trial Chamber 

""'' Trial Judgement, para. 1747. See Trial Judgemen~ paras 113B-1139, 1447. 
23119 Tria!Judgeme~ paras 113B-1139, 1447-1449, 1747. 
•
2310 Dordevit Appeal Brief, para. 3 7 6(iv). . 
2311 Prosecution Response Brief, para. 36S. 
2312 Dordevic Reply Brief, para. 125. 
'-"" Trial Judgement, para. 113B, fn. 4410. 
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found that the four men were hors de combat and taking no active part in the hostilities at the 

relevant time.2314 

789. For this finding, the Trial Chamber did not only rely on hem-say evidence but rathei; based 

its conclusion on the direct evidence of Witness Lama, who recounted that he saw the bodies of 

Mahmut Caka, Hebib Lami, Brahlm Lami, and Rraman Lami on a path above the gorge after they 

had been paraded through the village em-lier that day .2315 In particular, Witness Lama further 

recounted that all of the victims were wearing civilian clothing and had no weapons.2316 The 

Appeals Chamber recalls that the clothing of victims may be considered when determining whether 

a particular victim was actively participating in hostilities at the time of death_m7 Therefore, it was 

reasonable for the Trial Chamber to rely on Witness Lama's evidence to conclude that the victims . ' 

were hors de dombat and not taking part in hostilities at their time of death. 2318 It follows that, 

whether Mabmut Calm, Hebib Lami, Brahim Larni, and Rraman Larni were detained is of no 

relevance in this instance, since the Trial Chamber's finding that they were hors de combat and not 

taking active part in the hostilities, was in any event reasonable. 

790. In light of the above, Dordevic has failed to. show that no reasonable trier of fact could have 

reached the • same conclusion as the Trial Chamber, and as such has failed to show that the Trial 

Chamber erred in concluding that Serbian forces killed Mabmut Caka, Hebib Lami, Brahim Lami, 

and Rraman Larni in Vata/V ataj. 

3. _Persecutions as a crime against humanity 

791. The Trial Chamber found that the crime of persecutions throµgh destruction of religious or 

culturally significant property was established in relation to the mosques in Celina/Celine, Bela 

Crkva/Bellacerke, Landovica/ Landovice, Suva Reka/Suhareke (White Mosque), Dakovica/Gjakove 

(Hadum Mosque), Rogovo/Rogove, Vlastika/Llashtice, and VucitrnNushtni (Charshi Mosque).2319 

792. Dordevic submits that the Trial Chamber erred in concluding that the crime of persecutions 

was established by means of destruction of religious sites in relation to: (i) the Celina/ Celine, Bela 

2314 Trial Judgemen~ para. 1747. . 
" 15 Trial Judgemen~ para. 1138, fn. 4410. See Sada Lama, 24 Apr 2009, 1'. 3722-3724. 
" 16 Trial Judgemen~ para. 1138, fn. 4410. See Sada Lama, 24 Apr 2009, T. 3722-3724. 
2317 SeeBoskosld and Tarculov.ld Appeal Judgement, para. 81. See supra, para. 525. 
" 1' Trial Judgement, paras 1139, 1747. • • • 
" 19 Trial Judgement, paras 1811, 1819, 1825, 1832, 1837, 1841, 1850, 1854, 1856, 2033. 
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Crkva/Bellacerke, and Rogovo/Rogove mosques; (ii) the mosque in Landovica/ Landovice; 

(iii) Hadum Mosque; and (iv) the mosque in Vlastica/Lashtice. 
2320 

793. The Prosecntion responds that Dordevic has failed to demonstrate an error. 
2321 

(a) Celina/Celine and Bela Crkva/Bellacerke mosques in brahovac/Rahovec municipality and the 

mosque in Rogovo/Rogove in Dakovica/Gjakove municipality 

1943 

794. The Trial Chamber concluded that the Celina/Celine and Bela Crkva/Bellacerke mosques ·in 

Orahovac/Rahovec municipality, as well as the mosque in Rogovo/Rogove in Dakovica/Gjakove 

municipality, were destroyed by explosive devices detonated by Serbian forces on 28 March 

1999.2322 On the basis of the direct eyewitness evidence of Witness Sabri Popaj ("Witness Popaj"), 

corroborated by ·the indirect account of Witness Agim Jemini (''Witness Jemini"), the Trial 

Chamber concluded that Serbian forces entered the mosque in Celina/Celine and detonated an • 

explosive device causing its destruction, 2323 It further relied on, inter alia, the evidence of Witness 

Popaj in relation to the mosque in Celina/Celine to infer i:hat the mosques in Bela Crkva/Bellacerke 

and Rogovo/Rogove were similarly destroyed consecutively, in a matter of minutes, by explosive 

devices laid and detonated by Serbian forces. 2324 

795. Dordevic challenges.the Trial Chamber's reliance on Witness Popaj's evidence on the basis 
• ' 

that the witness was ''uncertain when testifying", "biased as a KLA supporter", and that his 

evidence conflicted with that of Witness J emini?325 He further submits that the Trial Chamber 

erroneously relied on the evidence of Witness Popaj in relation to the destruction of the mosque in 

Celina/Celine to infer that the Bela Crkva/Bellacerke and Rogovo/Rogove mosques wete also 

destroyed by Serbian forces.2326 Dordevic finally submits that there was no eyewitness evidence to 

23'" Dordevic Appeal Brief, peIBB 347(f), 347(g), 377. The finding that destruction of Kosovo Albllllian religio,;,, sites 
was. part of the common plan and alleged errors of law in regard to the finding of persecutions in relation to the 
mosque in Landovica/Landovice, the Hadum Mosque, and the Vlalitica/Lashtice Mosque, respectively, have been 
addressed under his seventh aod fifteenth grounds of appeal. Dordevic, under his seventeenth ground of appeal, 
challenges only the factnal basis upon wbicli the actu.r r,u., w .. satisfied (see supra, paras 198-200, 204; 557-562, 
565-569). . • 

'"' 1 Prosecution Response Brief, paras 366-368. • • 
2322 Trial Judgement, paras 477,528,931,933, 1804, 18015, 1808, 1811, 1836-1837. 
''"' Trial Judgement, para. 1804, referring to Agin, Jcmini, 21 Apr 2009, T. 3542, 3544, Exhibit P638. 
23"- Trial Judgement, paras 478,528,931,933. . • 
2325 Dordevic Appeal Brief, para. 377(a). 
2326 Dordevic Appeal Brief, psra. 377(a). 
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support the findings that the Bela Crkva/Bellacerke and the Rogovo/Rogove mosques were 

destroyed by Serbian forces.2327 

796. The Prosecution responds that Dordevic's challenges to the credibility of Witness Popaj 

were addressed at trial and that the Trial Chamber reasonably relied on his evidence.2328 It further 

responds that Dordevic has failed to. demonstrate that no reasonable trial chamber could have 

concluded that Serbian forces destroyed the Bela Crkva/Bellacerke and Rogovo/Rogove 

mosques. 2329 

797. The Appeals Chamber notes that the Trial Chamber addressed in detail 1he submissions 

maqe by Dordevic at trial as to the credibility of Witness Popaj, including, inter a!ia, the 

discrepancy between his evidence and that of Witness Jemini, but was satisfied that his evidence 

concerning events in and around the village of Bela Crkva/Bellacerke was reliableY' 0 The Appeals 

Chamber recalls in this regard that a trial chamber has broad discretion in det=ining the weight to 

attach to the evidence of any .given witness.2331 It further recalls that minor inconsistencies m_ay 

co=only occur in witness testimony without rendering such testimony unreliable.2332 It is within 

the discretion of a trial chamber to evaluate discrepancies and to consider the credibility of the 

evidence as a whole, without explaining its decision in every detail.2333 

1942 

798. The Trial Chamber considered the evidence of Witness Popaj, who testified that from his 

vantage point on the side of the mountain, _he could see 1he villages of Celina/Celine, Bela 

Crkva/Bellacerke, and Rogovo/Rogove, all of ''which were close by'' .2334 In particular, it considered 

that Witness Popaj saw police enter the mosque in Celina/Celine where they remained for one hour, 

following which he heard a loud explosion and saw that the mosque was destroyed.2335 While 

2327 Dordevic Appeal Brief, para. 377(a). 
2328 Prosecution Response Brief, para. 366. 
,,,.. Prosecution Response Brief, para. 366. 
2330 Trial Judgemen~ paras 456, 528, fn. 1934. See Dordevic Closing Brief, parBB 744, 980. The Appeals Cbmnber 

notes that Dordevic challenged at trial Witness Popaj' s evidence that the destruction of the Celina/Celine mosque 
occurred on 28 March 1999 in light of the conflicting evidence of Witness 1 emini ,. to the date. Although the Trial 
Cbarnbor beard from Witness Jemini that the mosque was blown up on 30 or 31 March 1999, Witness Popaj 
explained the inaccuracy of this recount as Witness Jemini had not seen the explosion (Trial Judgement, fn. 1934). 
It WBB on the basi& that Witness Popaj viewed the destruction of the mosque and the forces involved in the village 
of Colina/Celine that the Trial Chamber accepted the date BB 28 March 1999 (Trial Judgement, fn. 1934), 

"" Haradinaj et al. Appeal Judgement, para. 129. See also Bildndi Appeal Judgerne~ para. 114; Nchamihigo Appeal 
Judgement, para. 47; Nahimana et al. Appeal Judgement, para. 194. 

2332 Kvocka et al. Appeal Judgement, para, 23, referring to Celebi6i Appeal Judgement, paras 481, 498, Kupreild6 et al. 
Appeal Judgement, para. 31. . 

2333 Kvocka et al. Appeal Judgeme~ pa,a.. 23, referriog to Ce!ebici Appeal Judgement, paras 481, 498, Kupresldc et al. 
Appeal Judgement, para. 31. 

2334 Trial Judgemen~ para. 1833. 
'"'' Trial Judgement, pa,as 528, 1804, 1833. 
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Witness Popaj' s evidence was the only direct eyewitness account that police entered the mosque, 

placed and detonated an explosive device, the Trial Chamber also considered the evidence of 

Witness Jemini, "who, _that evening, saw that the mosque had been completely destr~yed",2336 It 

was on the basis of this· evidence that the Trial Chamber concluded that the mosque was destroyed 

• by an explosive device placed and detonated by members of the MUP. 

799. In conciuding that the mosque in Bela Crk:va/Bellacerke was similarly destroyed, the Trial 

Chamber considered that shortly after the destruction of the mosque in Celina/Celine, 

Witness Popaj heard another explosion from Bela Crkva/Bellacerke, after which he saw that the 

mosque in that village was no longer standing. 2337 Witness Popaj then heard and saw the mosque in 

Rogovo/Rogove explode.2338 

800. The Trial Chamber also considered the evidence of Witness Andras Riedlmayer 

("Witness·Riedhnayer") that the minaret of the mosque in Rogovo/R.ogove "had been blown up 

with charges placed under the stairs causing its complete destruction" and found it to be consistent 

with the evidence that police laid and detonated explosives inside all three mosques, causing their 

_destructi.on.2~
39 In the :Trial Chamber's finding, it was significant that the three n;iosques, all of 

which were located in close geographical proximity, were successively destroyed on the same day, 

and by the same method. 2340 

801. In the context of the pattern of destruction of all three mosques, their close geographical 

proximity, that the destruction occurred s~cessively within minutes, and the evidence of 

Witness Jemini and Witness Riedlmayer, the Appeals Chamber finds that the Trial Chamber 

reasonably inferred that the mosques in Bela Crkva/Bellacerke and Rogovo/R.ogove were also 
. - . . 

destroyed by Serbian forces in a manner similar to the mosque in Celina/Celine. 

802. -In light of the above, the Appeals Chamber finds that Dordevic has failed to show that no 

reasonable trier of fact could have reached the same conclusion as the Trial Chamber, and therefore 

has failed to show that the Trial Chamber erred in concluding that the crime of persecutions was 

established in relation to the destruction of the mosques in Celina/Celine, Bela Crkva/Bellacerke, 

and Rogovo/R.ogove. 

""
6 TrulJudgemont, para. 1804. 

23
" Trul Judgement, paras 477, !"806, 1833. 

1338 .Trul Judgement, paras 931,' 1833. 
2339 Trial Judgement, para. 932. 
2340 TriB1 Judgement, para. 1836. 
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(b) Mosque in Landovica/Landovice in Prizren municipality 

803. Toe Chamber was satisfied that Serbian forces set fire to the interior of the mosque in 

Landovica/Landovice in Prizren municipality on 26 March 1999, and caused substantial destruction 

to its structure and minaret by use of an explosive device on 27 March 1999.2341 

804. Dordevic submits that -no reasonable Trial Chamber could have relied solely upon the 

evidence of Halil Marina ("Morina") admitted pursuant to Rule 92quater to conclude that the 

mosque in Landovica/Landovice was set on fir~ by Serbian forces ,2342 

805. Toe Prosecution responds that the Trial Chamber's finding was not based solely on 

Rule 92quater evidence but was cdrroborated by the testimony of Witness Riedlmayer, who saw the 

site after it was damaged. 2343 It further responds _that Dordevic repeats arguments which did not . 

succeed at trial without demonstrating that the Trial Chamber erred. 2344 

806. Dordevic replies that the Prosecution fails to explain how Witness Riedlmayer' s evidence 

was corroborative ofMorina's evidence that Serbian forces caused the daruage.2345 

807. Morina's evidence, which consists of a witness statement and testimony adduced in another 

case, was admitted in this case pursuant to Rule 92quater of the Rules.7346 The Appeals Chamber 

recalls in this regard that a conviction may not be based solely or in a decisive manner on the 

evidence of an individual whom the accused has had no opportunity to cross-exarnine.2347 In Galic, 

the Appeals Chamber determined that where the evidence is pivotal to the Prosecution's' case and 

"goes to proof of the acts and conduct of the accused's i.mriJ.ediately proximate subordinates", it 

must be corroborated.2348 The Appeals Chamber considers Morina's evidence - that Serbian forces 

. set fire to the interior of the mosque in Landovica/Landovice causing substantilj.]. destruction to its 

structure and minaret by use of an explosive . device - to be a critical element of the Prosecution 

case and a vital link in demonstrating Doflievic's responsibility for the destruction of the mosque 

''
41 Trial Judgement, para. 1819. 

2342 Dordevic Appeal Brief, para. 377 (b ). See Dordevic Appeal Brief, para. 347(1). 
"" Prosecution Response Brief, para. 367. • 
"44 Prosecution Response Brief, para. 367. • 
'"" Dordevic Reply Brief, para. 127, referring to Prosecution Response Brief, para. 367. 
""' Trial Judgemen~ para. 1817, referring to Exhib\ts P283, pp 3-4, P284, pp 8%-897. . 
""' Prosecutor v. J.adranko Pr lie et al., Caso No. IT-04-7 4-AR73.6, Decision on Appeals agamst Decision Admitting 

Traoscript of Jadranko Prlic's Questioning into Evidence, 23 Nov 2007, paras 53, 58. 
23" Galic Appeal Decision on Rule 92bis(C) of 7 June 2002, paras 13, 18-19. The Appeals Chamber found the 

statement of the witaess demonstrating that • shell was fired from a gun manned by a suborclinale of the accused, 
which caused many casualties, was a vital link to the Prosecution's ·case and therefore needed to be corroborated 
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committed by Serbian forces. Toe Appeals Chamber must therefore determine whether the 

conviction for persecutions through the destruction of the mosque in Landovica/Landovice -was 

based solely or in a decisive manner on the evidence ofMorina. 

808. · In reaching its conclusion, the Trial Chamber also • considered the evidence of 

Witness Riedlmayer, who reported on the damage sustained to the mosque, and concluded that his 

evidence on the nature of the damage to the mosque and its mechanism "is consistent in material 

respects with the observations of [Morina] and provides independent confirmation of his 

account".2349 Toe Appeals Chamber observes that Witness Riedlmayer's evidence does not directly 

corroborate that of Morina with respect to Serbian forces having caused the destruction of the 

mosque in Landovica/Landovice. The Appeals Chamber notes, however, that the Trial Chamber • 

found a consistent pattern of attack by the Serbian forces entering towns and villages on foot, 

beginning on 24 March 1999, and Setting houses on fire and looting valuables.2350 Particularly,it 

found that "[t]he same pattern continued in . the following days, on 26 March 1999 in 

Lando~ica/Landovice."2351 Toe Appeals Chamber, Judge Tuzmukhamedov dissenting, finds this 

pattern of attack by the Serbian forces to be corroborative of Morina' s account in the admitted 

statement and transcript that the Serbian forces set .fire to the interior of the mosque in 

Landovica/Landovice. The Appeals Chamber therefore considers, Judge Tuzmukhamedov 

dissenting, that the Trial Chamber's conclusion is not based solely or in a decisive manner on 

Marina's 92quater evidence, as other evidence supports Dordevic's conviction for the crime of 

persecutions through the destruction of the mosque in Landovica/Landovice.2352 

809. In light of the above, the Appeals Chamber finds, Judge Tuzmukhamedov dissenting, that . 

Dordevic has failed to show that no reasonable trier of fact could have reached the same conclusion 

as the Trial Chamber, and therefore has failed to show that the Trial Chamber erred in concluding 

that the crime of persecutions was established in relation to the mosque in Landovica/Landovice. 

before admitted under Rule 92bis of the Roles (Galic Appeal Deci6i.on on Rule 92bis(C) of 7 June 2002, 
parllS 18-19). 

234' Trial Judgement, parBS 181B-1819. The Appeals Chamber recalls that hearsay evidence is in principle admissible, 
although in assessing its probative value, the surrounding circumstances m11&t bo considered (Blalkir! Appeal 
Judgement, _para. 656, fn. 1374. See Prosecutor v. Zlatko Aleksovsld, Case No. IT-95-14/1-AR73, Decision on 
Prosecutor's Appeal on Admissibility of Evidence, 16 February 1999, para. 15. See also Haradinaj ,t aL Appeal 
Judgement, paras 85-B6). 

2350 Trial Judgement, para. 2027. 
1351 Tru,1 Judgement, para. 2027. . 
''" See Popovic et aL Trial Judgement, para. 63. 
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(c), Hadum Mosgue and adjoining library in Dakovica/Gjakove town 

810. The Trial Chamber found that the crime of persecutions was established in relation to the 

destruction of the Hadum Mosque and adjoining library during the night of 24 to 25 March 

1999.2353 In particular, it found that the Hadum Mosque was destroyed by a fire set by Serbian 

police '1XJssibly acting together with paramilitary forces".2354 While the Trial Chamber considered 

Dordevic' s argument at trial that the Hadum Mosque was destroyed by a NATO aerial bombing, it 

concluded "that the damage sustained by the mosque . and nearby buildings is inconsistent with 

• damage caused by [NATO] aerial bombing".2355 

1938 

811. Dordevic submits that the Trial Chamber erroneously excluded NATO as the cause of the 

destruction of the mosque on the basis that VJ barracks were· not in the historic old town.2356 He 

furfuer submits that it was unreasonable for the Trial Chamber to rely on the evidence of 

Witness Abrahatns that the buildings were set on fire from the inside. 2357 

812. The Prosecution responds that Dordevic's challenge should be dismissed as he repeats 

arguments which failed at trial and ignores the Trial Chamber's reasoning.2358 

813. ·1n reaching its conclusion that the historic centre of Dakovica/Gjakove was deliberately set 

on fire by Serbian police, the Trial Chamber carefully considered but nonetheless rejected 

Dordevic's submission that damage to the Hadum Mosque was a resuit of the NATO bombing.2359 

• Contrary to Dordevic's submission, the Trial Chamber did not exclude NATO as the cause of the 

destruction solely on the basis that VJ barracks were not in tb:e historic old town.2360 The Appeals 

Chamber notes, that the Trial Chamber considered an MUP staff report indicating that NATO 

aircraft fired missiles hitting the historical centre of the city during the night of 24 March and in the 

morning of 25 March 1999, but was "unable to accept this report as reliable" when weighed against 

the following evidence:2361 (i) war diaries of VJ units present in the city-which do not record any 

such bombing of the old town;2362 (ii) the fact that none of the relevant witnesses o~ the ground at 

2353 Trial Judgement, para. 1831·. See Trial Judgement, paras 870,872. 
2354 Trial Judgement, para. 1831. See Trial Judgement, paras 870, 872. 
2355 Trial Judgement, para. 1831. Soo Trial Judgement, paras .870, 872. 
2356 Dordevic Appeal Brief, para. 377(c) .. 
2351 Dordevic Appeal Brief, para. 377(c). 
2358 Prosecution Response Brief, para. 368, referring to Trial Judgement, paras 866-870, 1830-1832. 

•2359 Trial Chamber Judgement, paras 865-870, 1830-1832. See Dardevic Closing Brief, paras 1005-1008. 
2360 See Dardevi6 Appeal Brief, para. 377(c). • · 
2361 Trial Judgement, para. 866. 
2362 Trial Judgement, para. 867. 
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• the time testified that NATO bombed the ·historic centre or other civilian areas;23
~
3 (iii) the evidence 

of Witness Abrahams, a Hunian Rights Watch researcher, who observed that the mosque had been 

set on fire from the inside as. the walls remained standing while the roofs of the mosque were 

bumed;2364 (iv) the evidence of Witness Riedlmayer that "the building interiors were burned out to 

rooflines" and that there were "no signs of _the blast damage'' consistent with an aerial bombing;2365 

and (v) an aerial photograph from the US Department of Defense depicting the Hadum Mosque 

intact but the adjacent bazaar buming.2366 The Trial Chamber found that the damage sustained by 

the mosque and adjacent buildings were "inconsistent with damage caused by aerial bombing".2367 

The Appeals Chamber finds that it was reasonable on the basis of these factors for the Trial 

Chamber to exclude NATO as the cause of the destruction of the Hadum Mosque and adjacent 

library. 

814. 1n relation to Dordevic's cbaUenge to the Trial Chamber's reliance on the evidence of 

Witness Abrahams,2368 the Appeals Chamber notes that bis evidence that the buildings appeared to 

have been set on fire from the inside was consistent with that of Witness Riedlmayer, wbo reported 

.that buildings "were burned out to rooflines" and that "there were no signs of blast damage that 

would have beeil expected if the bazaar had really been hit by air strikes": 369 While corroboration 

is not necessary before accepting the evidence of a particular witness, the Appeals Chamber notes 

that Witness Riedlmayer' s evidence not only corroborates Witness Abrahams evidence but is 

consistent with the exclusion of NATO as the cause of the destruction.2370 

1937 

815. Based on the foregoing, the Appeals Chamber finds that Dordevic has failed to demonstrate· 

that no reasonable trier of fact could have reached the same conclusion as the Trial Chamber and 

therefore Dordevic bas failed to show that the Trial Cbamber erred in finding that crime of 

persecutions was established in relation to the Hadum Mosque and its adjacent library. 

(d) Mosque in Vlastica/Lashtice in Gnjilane/Gjilan municipality 

816. The Trial Chamber was satisfied that the mosque in Vhlti.ca/Llashtice in Gnjilane/Gjilan 

municipality was heavily damaged and its library destroyed by Serbian forces who set it on fire on 

2363 Trial-Judgement, para. 868. 
23°' Trial Judgoment, para. 869. 
23°' Trial Judgement, para. 869. • 
"" Trial Judgement, para. 869. 
2367 Tri.,} Judgement, para. 1831. 
,,., See £lordevi6 Appeal Brief, para. 377(c) . 

. 
2369 Trial Judgement, para. 869, referring to Exln'bita P1098, pp 6, _50, P1137, p. 173, PllOS, p. 1, P1106, Andras 

Riedlmayer, 16 Jui 2009, T. 7509-7511. • 
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or about 6 April 1999 _zm The Trial Chamber considered that Serbian forces entered the village and 

burned houses in the village, with the mosque in Vlastica/Llashtice being the first building that was 

set on fue. 2372 

817. Dordevic submits that the Trial Chamber erred in. finding that the mosque in 

Vlastica/Lashii.ce was the first building to be set on fire by Serbian forces, based on the 

uncorroborated evidence of Witness K81, who watched events from a distance in the mountains.
2373 

818. The Prosecution responds that Dordevic's argument warrants summary disrnissal.zs
74 

1936 

819. The Appeals Chamber notes that the only direct evidence that the rnosq~ was the first 

building set on fire by Serbian forces was provided by Witness K81.m 5 The Appeals Chamber 

recalls that a trial chamber may rely on the testimony of a single witness on a material fact withont 

the need for corroboration:1.376 arid has discretion to assess the appropriate weight and credibility to 

be accorded to the testimony of a witness.zs77 The Appeals Chamber notes that Witness K81' s 

evidence discloses that he was on top of a mountain when he saw the mosque bein.g set on fire by 

Serbian forces and that this ~as not explicitly considered by the Trial Chamber. Witness K8l's 

evidence, however, also discloses that he observed the events from a distance which he described as 

"close enough [that] I could see the activity",2378 and in addition that he had a pair ofbinoculars.Z
379 

. . 
820. The Appeals Chamber also notes that Witness K81's evidence that the mosque was 

destroyed by a fire is consistent with the evidence of Witness Riedlmayer who, on the pasis of the 

examination of a photograph provided by the Islamic community, _observed that the mosque in 

Vlastica/Llashtice was "heavily damaged" by an intense fire_zsso The Appeals Chamber therefore 

finds, based on the vantage point of Witness K81, as well as the consistency of Witness K81's 

2370 See Trial Judgement, para. 869. 
2371 Trial Judgement, paras 1055, 1841. 
'-' 72 Trial Judgement, paras 1055, 1838. 
2313 • Dordevic Appeal Brief, para. 347(g); Dordevil Reply Brief, para. 106(b). 
2374 Prosecution Response Brief, para. 307. • 
2375 K81, 15 May 2009, T. 4535. See Trial Judgement, paras 1055, 1838 . 

. '-'" Luki.c and Lukic Appeal Judgement, para. 375; Haradinaj et al. Appeal Judgement, para. 219; Strugar Appeal 
Judgement, para. 78; Limoj et al.. Appeal Judgement, para. 203; Kordic and Cerkez Appeal Judgement, para. 274; 
Kupreskic et al. Appeal Judgement, para. 33; Cekbici Appeal Judgement, para. 506; Aleksavski Appeal Judgement, 
para. 62; Tadic Appeal Judgement, para. 65, 

2377 Lukic and Lu/de Appeal Judgement, paras 86, 235, referring to Nchamihigo Appeal Judgement, per.i.. 47, Bikindi 
Appeal Judgement, para, 116, Nahirnana et al.. Appeal Judgement, para. 194. 

23" ExhibitP791, statement of 30 May 1999, p. 3. 
23

" See K81, 15 May 2009, T. 4535. 
238' Trial Judgement, para. 1838, citiog Exhibit Pl 125. 
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evidence with that of Witness Riedlmayer, that it was reasonable for the Trial Chamber in its 

dis=tion to rely on the evidence of Witness K81. 

1935 

821. Witness Riedlmayer' s evidence does not however corroborate Witness K8 l' s assertion .that 

the mosque was the fust building set on fue by Serbian forces. The Appeals Chamber not only finds 

corroboration unnecessary in these_ circumstances, but also finds that whether the mosque in 

Vlastica/Llashtice was. the first to be. destroyed has no bearing on the Trial Chamber's reasonable 

conclusion that the mosque was damaged by a fire set by Serbian forces. 

822. • Based on the forgoing, the Appeals Chamber finds that Dordevic has.failed to demonstrate 

that ·no reasonable trier of fact could have reached the same conclusion as the Trial Ch~ber and 

therefore has failed to demonstrate that the Trial Chamber e_rred in finding that the crime of 

persecutions was established in relation to the destruction of the mosque in Vlastica/Llashtice on or 

about 6 April 1999. 

• C. Conclusion 

823. For the foregoing reasons, the Appeals Chamber finds that Dordevic has failed to 

demonstrate that the Trial Chamber erred in concluding that the crimes of deportation, persecutions, 

other inhumane acts (forcible transfer) as crimes against humanity, and murder both as .11 violation 

of the laws or customs of war and a crime against humanity, were established. 

· 824. The Appeals Chamber dismisses Dordevic' s seventeenth ground of appeal in its entirety and 

in part his :fifteenth ground of appeal. 2381 

2381 The remai:nru,;. of Dordevic' s fifteenth ground of appeal bas been dismissed (Jupra. Chapter XV). 
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XVIII. DORDEVIC'S EIGHTEENTH GROUND OF APPEAL: ALLEGED 

ERRORS OF LAW WHEN ENTERING MULTIPLE CONVICTIONS • 

A. Alleged errors of law when entering convictions under joint criminal enterprise and 

aiding and abetting 

825. The Trial Chamber found Dordevic guilty of the crimes of murder, deportation, other 

inhumane acts (forcible transfer), and persecutions (through deportation, forcible transfer, murder, . 

and destruction of religious or culturally significant property), pursuant to Article 7(1) of the 

Statute, for participating in the JCE2382 and for aiding and abetting the same crimes.
2383 

The Trial 
·. • 

Chamber further stated that "[t]he modes of responsibility under Article 7(1) of the Statute are not 

mutually exclusive, and it is possible to convict on more than one mode in _relation to a crime if this 

better reflects the totality of the accused's ronduct."2384 It further stated that the facts of the case 

were "sufficiently compelling" to maintain the conviction for aiding and abetting the established 

crimes, in addition to the conviction for participation in the JCE, "in order to fully encapsulate the 

Accused's criminal conduct".23e5 
• 

1. Arguments of the parties 

826. Dordevic submits that the Trial Chamber erred in law by convicting him twice for the same 

crimes: once for cornmittjng the crimes through participation in a joint criminal enterprise; and 

again for aiding and abetting them.2386 According to Dordevic, such duplicate convictions under 

Article 7(1) of the Statute are ''impermissible and logically incompatible",2387 and blur the carefully 

drawn distinction between the two forms of liability.2388 Dordevic further submits that the Trial 

•Chamber erroneously r~lied on jurisprudence which neither addresses concurrent convictions for 

"commission via_ JCE participation" and aiding and. abetting • nor results in concurrent 

convictions.2389 Dordevic. argues that once a finding of commission by participation in a joint 

2382 Trial Judgement, paras 2193, 2230. See also Trial Judgement, para. 2213. 
"'" Trial Judgement, paras 2164, 2194, 2230. See also Trial Judgement, para. 2214. 
2384 Trial Judgement, para. 2194. 
'"" Trial Judgement, para. 2194. • •• • 
'"' Bordevic Appeal Brief, paras 380-381; Appeal Hearing, 13 May 2013, AT. 103-104, 110. 
2387 Boroevic Appeal Brief, para. 380. See also Appeal Hearing, 13 May 2013, AT. 104. 
"" E>ordevic Appe;al Brief, para. 392. See also Bordevic Appeal Brief, paras 387-391. 
'"' E>onlevic Appeal Brief, para. 382; Appeal Hearing, 13 May 2013, AT. 105. Bordevic argues that the cases referred 

to by the Trial Chamber, namely Nahimana. Ndindabahizi, and Kamuhanda, are not mstructive as they do not deal 
with jomt crinrina] enterprise (Appeal Hearing, 13 May 2013, AT. 105). Bordcvic also contends that this 
jurisprudence "traces back to" the Alcayesu Trial Judgement m which the Trial Chamber found that it was not 
justifiable to convict an accused where "one offence charges accomplice liability and the other offence charges 
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criminal enterprise is made, all of the other charged modes of liability "fall away". 2390 He asserts 

that it is co=on sense that "the principal cannot be the accomplice of the same crimes, just as the 

accomplice cannot be the principal".2391 Dordevic further argues that the Trial Cbamb"f failed to 

give a reasoned opinion as to why his conviction under two modes of liability would better reflect 

the totality of his criminal conduct.2392 In his view, the lack of clear reasoning on the part of the 

Trial Chamber invalidates the entire Trial Judgement and warrants a full acquittal or, at the very 

least, his conviction pursuant to one of the two modes of liability should be quashed, and his 

sentence reduced accordingly.2393 Finally, Dorde,ic submits that he has been prejudiced by, inter 

alia, the Trial Chamber's failure to "unequivocally express his criminal liability'',2394 and the fact 

that.his sentence was increased as a result of this double conviction.2395 

827. The Prosecution responds that a person may perpetrate a single crime in more than one way, 

in which case a trial chamber has the discretion to enter concurrent convictions. 2396 It argues that the 

Trial Chamber properly exercised its discretion in using concurrent convictions to fully characterise 

liability as a principal" in relalion'to the same set of facts (Dordovic Appeal Brief, para. 383; Appeal Hearing, 
13 May 2013, AT. 105, citing Akayesu Trial Judgement, para. 468). Dordevic further argues !bat the Trial 
Chlunber' s language that bis "conduct was such as to also render him liable to conviction and pmrlshment for 
aiding and abet\ing the offences established" distinguishes bis _case from the receot Gatete case, where the ICTR 
Appeals Chamber found that "a mere reference to other modes of liability were not additional convictions'' (Appeal 
Hearing, 13 May 2013, AT. 103-104, referring to Trial Judgement, para. 2214, Gatete Appeal Judgement, 
para. 235). • • . 

2390 Appeal Hearing, 13 May 2013, AT. 106. Dordevic points to.recent trial judgements where trial chambers have 
adopted the practice of declinio.g to convict on other modes of liability after reaching a finding ou joint criminB1 
enterprise (see Appeal Hearing, 13 May 2013, AT. 106, referring to Stanisit and 'htpljanin Trial Judgement, vol. 2, 
paras 529, 780, Gotavina et aL Trial Judgement, vol. 2, paras 2375, 2587, To!imir Trial Judgement, para. 1174, 
fn, 4509). , · 

2391 Appeal Hearing, 13 May 2013, AT. 106. See also Appeal Hearing, 13 May 2013, AT. 105, refening to Akayesu 
Trial Judgement, para. 468. . 

"" Appeal Hearing, 13 May 2013, AT. 107-111. In arguing that the Trial Chamber did not give a reasoned opinion, 
Ilordevic refers to the Gotovina and Markac Appeal Judgement, where the Appeals Chamber clearly stated that "a 
finding of a significant eontributiou i£ not equivalent to a substanrial contribµtion required to enter a conviction for 
aiding and abetting" (Appeal Hearing, 13 May 2013, AT. 107-108, citing Gotavina and Markac Appeal 
Judgement, para. 149). Dordevic contends that the Trial Chamber did not give any explanation a, to bow the 

. finding that he participated in the JCE "somehow tnm&forms into· one of substantial effect [ ... ] or bow be 
substantially assiste~• (Appeal Hearing, 13 May 2013, AT. 108, referring to Trial Judgement, paras 2158, 2163, 
2194). • • 

"" Dordevic Appeal Brief, paras 380, 398. See also Dordevic Appeal Brief, para, 393. 
"" Dordevic Appeal Brief, paras 393-395; Appeal Hearing, 13 May 2013, AT. 110, referring to Krsti6 Appeal 

Judgement, para, 217, .lrnnarac et al. Appeal Judgement, para. 169. 
"

95 Dordovi6 Appeal Brief,' paras 396-397; Appeal Hearing, 13 May 2013, AT. 103-104; 110-111. Dordevic argues 
• that be was clearly eonvicted twice for the same conduct (Appeal Hearing, 13 May 2013, AT. 103-104, referring to 

Trial Judgement, para. 2214). · • . 
"" Prosecution Response Brief, paras 369, 373. See also Prosecution Response Brief, para. 371; Appeal Hearing, 

13 May 2013, AT. 137-139, roferri)lg to Ndindabahizi Appeal Judgement, Kam,;handa Appeal Judgoment, 
Nahimana et al. Appeal Judgement. The Prosecution refers m particular to Ndinda.bahizi Appeal Judgement aod 
argues that, contrary to Dordevic' s submission, it is relevant to the present case as it dei,ls with convictions 
"through the concurrent modes of commission, aiding and abetting, and instigation" in relatioo. to overlapping 
conduct (Appeal Hearing, 13 May 2013, AT. 138; contra Appeal Hearing, 13 May 2013, AT, 105). 
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Dordevic' s actus reus and mens rea. 2397 The Prosecution also responds that the conduct upon which 

the Trial Chamber found Dordevic responsible is not exactly the same under both modes of 

Hability.2398 Specifically, the Prosecution submits that the Trial Chamber relied on four types of 

· contributions to the JCE: (i) Dordevic' s role in planning and coordinating MUP operations; (ii) his 
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role in the deployment of the Scorpions and other volunteer units; (iii) his role in the concealment. 

of bodies; (iv) and his failure to prevent and punish the crimes.2399 However, according to the 

Prosecution, the Trial Chamber only relied on the final three types of contributions in concluding 

that Dordevic also aided and abetted the crimes. 2400 In the ·Prosecution's view, this shows that the 

Trial Chamber focused on this particular aspect of his conduct.2401 Further, it submits that, contrary 

to Dordevic' s assertion, the Trial Chamber in fact entered only one conviction for each count24°
2 

and that the sentence was based on the totality of his conduct.2403 Accordingly, the concurrent 

convictions had no impact on Dordevic' s sentence. 2404 The Prosecution requests. that the Appeals 

Chamber summarily dismiss Dorde;'ic' s argument "as a theoretical challenge to the law of 

concurrent convictions" .2405 

828. Dordevic replies that an accused person cannot perpetrate a single crime in more than one 

way, if this entails possessing a different mens rea and/or actus reus at the same time.2406 He 

emphasises that his challenge is indeed substantive, rather than theoretical, since tlte Trial Chamber 

entered convictions for both modes of liability, which impacted his sentence.2407 

" 97 Prosecution Response Brief, paras 373-376, 385-386. See also Prosecution Response Brie(paras 370-371; Appeal 
Hearing, 13 May 2013, AT. 136-137, 141. Further, in referring to ,Don1evic's. argument concerning the Akayesu 
Trial Judgement. the Prosecution, c]mfies thll! in that case, the Trial Chamber was dealing with cumulative 
convictions and held that it was inappropriate to. com~ct both for genocide and complicity to commit genocide, 
• whereas the present case concerns convictions throngh concurrent modes of liability (Appeal Hearing, 13 May 
2013, AT. 141; conlra Dordevi6 Appeal Brief, para. 383; Appeal Hearing, 13 May 2013, AT. 105-106, citing 
Akayesu Trial Judgement, para. 468). 

'"' Appeal Hearing, 13 May 2013,AT.136. 
""' Appeal Hearing, 13 May 2013, AT. 136. 
""'

0 ,\ppeal Hearing, 13 May 2013, /ff. 136. 
""' 1 Appeal Hearing, 13 May 2013, AT. 136. 
2402 Prosecution Response Brief, paras 371, 381; Appeal Hearing, 13 May 2013, AT. 139-141. According to the 

Prosecution, a conviction entered through more than one mode of liability does not result in a double conviction for 
the same crime (Appeal Hearing, 13 May ·2013, AT. 139, referring to Kamuhanda Appeal Judgement. Separate 
Opinion of Judge Schomburg, para. 389). 

2403 Prosecntion Response Brief, paras 371-372, 382-386; Appeall!earing, 13 May 2013, AT. 140-141, referring to 
Trial Judgement. para. 2214. • 

,..,. Prosecution Response Brief, paras 372, 382, 386. 
""' Prosecution Response Brief, para, 372. See ProsecntionR.esponse Brief, paras 380-386. • 
"°" DordevM Reply Brief, para. 129, citing Prosecution Response Brief, para. 369. 

• """ Dordevic Reply Brief, para. 131. 
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2. Analysis 

829. The Appeals Chamber observes that the Trial Chamber entered convictions against 

Dordevic for each of the crimes of deportation, other inhumane acts (forcible transfer), murder, and 

persecutions on the basis of both bis participation in ~ JCE' 408 and in aiding and abetting them. 2409 

This is apparent from the language used by the Trial Chamber in making its legal fi.ndings2410 and 

from the Disposition in the Trial Judgement.2411 

830. • Jn det=i.ning whether Dordevic could also be held liable for aiding and abetting the 

crimes, the Trial Chamber relied on the same underlying conduct which formed the" basis of bis 

·participation in the JCE.2412 lt was satisfied that Dordevic' s conduct "had a substantial effect on the 

perpetration by MUP forces of the crimes of murder, deportation and persecutions in Kosovo in 

1999" and that he was "aware that his acts were assisting the commission of these crimes" .2413 The 

Trial Chamber further found: 

[i]n thill case, the Accused's leading role in the MUP effort& to conceal the killings of Kosovo 
Albanian civilians and other persons taking no active part in the hostilities by organismg' for the 
clandestine transportation of the bodies of person killed by Serbian forces in Kosovo to secret 
mass grave sites on MUP property in Serbia, together with bis active steps to prevent any 
investigation into the circumstances of these killing, and bis failure to ensure that all offences by 
MUP forces were reported and investigated, taking into account bis position as Chief of the RIB, 
substantially assisted the commission of these crimes. These facts are sufficiently compelling to· 

- also maintain the conviction for aiding aod abetting, as well as the conviction for Rarticipating as a 
member of the ICE, in order_ to fully encapsulate the Accused's criminal conduct. 14 

_ 

831. The Appeals Chamber recalls that trial chambers are not inherently precluded from entering 

a conviction for a crime on the basis of more than one mode of liability, if this is necessary to 

reflect the totality of an accused's· criminal conduct. 2415 The Appeals Chamber considers that the 

"'" Trial Judgement, paras 2159, 2193, 2230. 
2409 Trial Judgement, paras 2194, 2214, 2230. See also Trial Judgement, para. 2164. 
"'

0 In relation to Dordevi.c' s participation in a JCE, the Trial Chsmbcr explicitly stated that it "will enter a conviction 
on this basis" (Trial Judgement, para. 2159). While fr made no such statement in relation to aiding and abetting, the 
laoguage used elsewhere in the Trial Judgement clearly indicates that the Trial Chamber intended to also enter a 
conviction far each crime on the basis of this mode of liability: "[t]he Chamber is satisfied beyond reasonable 
doubt and finds that Vlast:irrrlr Dordevic is guilty of aiding and abetting the crimes of deportation, forcible transfer, 
murder, and persecutions established in this Judgement'' (Trial Judgement, para. 2164); "[t]hese facts are 
sufficiently compelling to also maintain the convictioo for aiding and abetting, as well as the conviction for 
participating as a _merober of the JCE, in order to fully encapsulate the Accused's criminal conduct'' (Trial 
Judgement, para. 2194); "[h]owever, as detailed in this Judgeroent, the Accused's conduct was such as to also 
render him liable to conviction aod punishment for aiding aod abetting the offences established" (Trial Judgement, 
para. 2214). 

2411 Trial Judgement, para. 2230. . _ , 
"'" Trial Judgement, paras 2154-2158, 2162-2163. See also Trial Judgement, para 2194. 
2413 Trial Judgement, para. 2163. , 
2414 Trial Judgement, para. 2194. • • · · , 
2415 See Nahimana <t al. Appeal Judgement, para. 483; Ndiruio.bahizi Appeal Judgement, para. 122; K.a.rm,handa 

Appeal Judgement, para. 77. See ·also D. Milosevic Appeal Judgement, para. 27 4, 
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Trial Chamber correctly set out the applicable law in relation to the entering of. convictions on the 

basis of multiple modes of liability.2416 The Appeals Chamber further recalls that the scope of a 

convicted person's criminal responsibility must be unequivocally established2417 and that a trial 

chamber must "identify unambiguously the mode(s) of liability for which an accused is convicted 

and the relation between them". 2418 The Appeals Chamber emphasises that whether single or 

multiple forms of responsibility are found to be appropriate, it is the crime itself, rather than the 

mode. of liability, for which an accused person is convicted.2419 It follows that any sentence imposed 

by a trial chamber must correspond to the totality of the criminal conduct of a convicted person, and 

that the convicted person must not be punished more than once for the same conduct. 2420 In this 

regard, the Appeals Chamber is satisfied that the Trial Chamber convicted Elordevic for the crimes 

once, on the basis of two modes of liability, and not, as he contends, twice for the same crimes.2421 

.Accordingly the Appeals Chamber finds that, as a matter of law, it was within the Trial Chamber's 

discretion to enter convictions on the basis of more than one mode of liability. 

832. The Appeals Chamber observes, however, that, contrary to the Prose\:Ution' s submission, 2422 

the conduct relied upon to establish Elordevic' s liability pursuant to aiding and abetting is entirely 

encapsulated within the conduct the Trial Chamber relied on to establish his participation in the 

JCE, and that the Trial Chamber made no distinction between the acts committed by Dordevic with 

. respect to either form of liability.2423 Jn these circumstances, the Trial Chamber's .conclusion that 

"[t]hese facts are sufficiently compelling to also maintain the conviction for aiding and abetting 

[ ... )in order to fully encapsulate [Dordevic's] criminal conduct" does not provide any explanation 

of the relationship between the two modes of liability. 2424 As a result, the Trial Chamber fails to 

2416 Trial Judgement, para. 2194, citing Nalumana et cl. Appeal Judgement, para. 483; Ndindahahizi Appeal 
Judgement, paras 122-123; Kamuhanda Appeal Judgement, para. 77. 

24
" Ndindabahi:d Appeal Judgement, para. 122. • • 

"'' Ndindabahizi Appeal Judgement, para. 123. See also Ndindabahizi Appeal Judgement, para. 122. 
"'' See Ndindabahizi Appeal Judgement, para. 122. See also Kamuhanda Appeal Judgement, Separate and Partially 

Dissenting Opinion of Judge Shahabuddeen, para. 405. • 
2420 See Ndindabahizl Appeal Judgement para. 122. See also Prosecutor v. Milorad Kmojelac, Case No. IT-97-25-PT, 

Decision on the Defeuce Preliminary Motion on the Form of the Indictment, 24 February i999, para. 10. See also 
Kamuhanda Appeal Judgement, Separate Opmion of Judge Wolfgang Schomburg, para. 389. 

2421 See Trial Judgement, paras 2194, 2230. Contra Bordevic Appeal Brief, paras 380-381. 
,.,, See supra, para. 827; Appeal Hearing, 13 May 2013, AT. 136]. The Appeals Chamber notes that the Prosecution's 

suggestion that the Trial Cruunber relied on a partially different conduct in finding aiding aod abetting is 
unconvinciug. The Prosecution refers to one concluding paragraph on l)ordevic' s criminal liability, aod ignores the 
Trial Cbaruber's other findings on aiding aud abetting (compare Trial Judgemeut, para. 2194 with Trial Judgement, 
paras 2160-2164). . . = Compare Trial Judgement, paras 2154-2158 with Trial Judgement, paras 2160-2164. The Appeals Chamber notes 
in particular the Trial Chamber's discussiuo of Bordevfu's failure to take steps to prevent any investigation into 
crimes, his active role in engaging volunteers and paramilitary Wllls, aod his leading role in MUP efforts to couceal 
killings (see Trial Judgement, paras 2154-2156, 2163). 

2424 See Trial Judgement, para. 2194. 
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articulate why both modes of liability were necessary to reflect the totality of his conduct, 2425 

particularly in light of its explicit finding that Dordevic' s "primary cruninal liability in this case is 

by virtue of his participation[ ... } in a joint criminal enterprise".2426 In the Appeals Chamber's view 

this constitutes a failure to provide a reasoned opinion, and amounts to an error of law.2427 

833. The Appeals Chamber will therefore .consider whether convictions on the ·basis of both 

aiding and abetting and commission through the JCE are necessary. to reflect the totality of 

Dordevic's conduct, In light of the fact that the two modes of liability were established based on 

exactly the same conduct, 2428 the Appeals Chamber finds that entering a conviction under both 

. modes is not necessary to reflect the totality of Dordevic' s conduct. In this regard, the Appeals 

Chamber agrees with the Trial Chamber that Dordevic' s "primary criminal liability" follows from 

his participation in the JCE.2429 Accordingly, the _Appeals Chamber :finds that the totality of 

Dordevi.c's criminal conduct is fully reflected in a conviction based solely on his participation in the 

JCE. 

834. The Appeals Chamber therefore grants Dordevic's sub-ground of appeal 18(A) in part and 

reverses the Trial Chamber's :findings concerning Counts 1-5 with respect to aiding and .abetting, 

and dismisses the remainder of Dordevic's sub-ground of appeal 18(A). In light of this reversal., 

Dordevic' s ground of appeal 11, allegiog =ors in rel~tion to aiding and abetting; is moot.2430 The 

impact, if any, of this reversal, and the question of whether his senten\:C was increased due to a 

"double conviction", 2431 will be discussed in the Sentencing section of this Judgement.2432 

B. Alleged errors of law when entering multiple convictions under Article 5 of the Statute 

835. · The Trial Chamber entered convictions against Dordevic under Article 5 of the Statute for • 

deportation (Count 1), other inhumane acts (forcible transfer) (Count 2), and murder (Count 3), as 

well as persecutions (Count 5) through those same underlying crimes.2433 It found that these crimes 

c~ntained materially distinct elements and were thus permissibly cumulative.2434
• 

2425 See Trial Judgement, para. 2194. 
"" Trial Judgement, para. 2213 (empbasiB added). 
""'-7 See supra, paras 14-15. · 
142

' Trial Judgement, paras 2154-2158, 2162-2163. 
2420 Trial Judgement, para. 2213. 
""' See Dardevic Appeal Brief, paras 296-303. 
2431 Dordevic Appeal Brief, para. 396. 
1432 See infra, paras 97 6-980. • • 
2433 Trial Judgement, paras 2202, 2230. See also Trial Judgement paras 2196-2201. 
24

" Trial Judgement, paras 2198-2201. 

320 

Case No.: IT-O5-87/1-A 27 January 2014 

I 
! 



• . I • • 
'· t .-•.. 

1. Argumenfu of the parties 

836. Dordevic submits that the cumulative convictions entered against him for the crimes of 

deportation, forcible transfer, and murder as well as for persecutions through the same conduct 

under Article 5 of the Statute are ~air and prejudicial. 2435 According to him, "the Trial Chamber 

did not provide adequate reasoning to show how these crimes are materially distinct or how the 

original counts are not subsumed by the more sp~ific crimes as persecutions".
2436 

Dordevic further 

submits that th= are "cogent reasons to review this issue and return to the original jurisprudence 

which would prohibit cumulative Article 5 convictions" in light of a number of dissenting opinions 

on this matter in Appeals Chamber judgements and a recent judgement of the ECCC ("Duch Trial 

Judg=ent''). 2437 Dordevic • accordingly requests the Appeals Chamber quash bis convictions 

pursuant to Article 5 of the Statute to the extent they are cumulative and reflect the sam_e 

conduct. 2438 

1928 

837. The Prosecution responds that it was within the discretion of the Trial Chamber to enter 

convictions against Dordevic for the crimes of deportation, murder, and forcible transfer and the 

crime of persecutions through those same acts.2439 It_ further responds th_at the Trial Chamber 

followed the well-established jurisprudence that cumulative convictions are permissible where 

Article 5 crimes contain materially distinct elements and emphasises that such precedent should not 

lightly be disturhed.2440 Finally, the Prosecution responds that Dordevic fails to explain how the 

Trial Chamber's analysis was insufficiently reasoned, or how the case law may be characterised as 

dev~loping.2441 

24" l:lordevic Appeal Brief, paras 399, 405; Appeal Hearing, 13 May 2013, AT. 110, referring to Stanisic and 
Zupljcmin Trial Judgement, vol. 2, para. 912. • . . • 

24" Dordevic Appeal Brief, para. 405. • . 
2437 l:lordevic Appeal Brief, paras 402-403, referring to Kardic and Cerkez Appeal Judgemeot. ·Joint Dissenting 

Opinion of Judge Schomburg and Judge Gllney on Cumulative Convictions, Stakic Appeal Judgement, Opinion 
Dissidente du Jugo Gilney sur le curnul de d6claratlons de culpabilite, Naletilic and Martinovic Appeal Judgement, 
Opinion dissidente conjointe des Juges Giiney et Schomburg sur le cumul de dfolaratioris de culpabilit6, Nahimana 
et aL Appeal Judgement, Partly Dissenting Opinion of Judge Gtiney. Prosecutor v. Guek-Err; Kaing alias "Duch", 
Case No. 001/18-07-2007/ECCOTC, Trial Judgement, 26 July 2010, paras 563-565. Dordevic contends that the 
widorlying crimes of murder, deportation end forcible transfer are "already encapsulated by a conviction for 
persecution by those same.crimes" (f>ordem Reply Brief, para. 136). • 

04" l:lordevic Appeal Brief, para. 406. 
24" Prosecution Response Brief, para. 387. 
24-1-0 Prosecution Response Brief, paras 387-389. 
2441 Prosecution Response Brief, para. 390, citing l:lordevic Appeal Brief, paras 399, 405. 
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838. Dordevic replies that the practice of entering cumulative convictions "began in late 2004 in 

a narrow 3 :2 decision which reversed years of established practice" .2442 

2. Analysis 

839. The jurisprudence of the Tribunal on the is~ue of cumulative convictions is well-established. 

The Appeals Chamber in Celebici held that it is only permissible to enter multiple criminal 

convictions under separate statutory provisions to punish the same conduct if "each statutory 

provision involved has a materially distinct element not contained in the other''.2443 The test, which 

has been applied by the Tribunal since that case, therefore "focuses on the legal elements of each 

crime that may be the subject of a cumulative conviction rather than on the underlying conduct of 

the accused. "2444 In order for an element to be considered inaterially· distinct, it "requires proof of a 
fact that is not required by the other" element.2445 The Appeals Chamber in Kordic and Cerkez 

opined that "[t]he cumulative convictions test serves twin aims: ensuring that the accused is 

convicted only for distinct offences, and at the same time, ensuring that the convictions entered 

fully reflect his criminality."2446 Where, in relation to two crimes, this test is nqt met, the trial 

chamber should enter a conviction under the more specific provision.2441 

840. The Appeals Chamber recalls that cumulativll convictions on the basis of the same conduct 

under Article 5 of the Statute have been held to be permissible in relation to the crimes of 

deportation, forcible transfer:_ murder, and persecutions as a crime against humanity.2448 The 

Appeals Chamber in Kordic_ and Cerkez concluded that persecutions as a crime against humanity 

has a materially distinct element from deportation, other inhumane· acts (forcible transfer), and 

murder as crimes against humanity, in that persecutions requires ]?roof that an act or omission 

discriminates in fact and proof that the act or omission was committed with specific intent to 

2442 Donievic R,,ply Brief, para. 135. • • 
244

' Celebici Appeal Judgement, para. 412. See Krajimfk Appeal Judgement,· para. 386; Sia/de Appeal Judgement, para. 
355; Kordic and Cerket Appeal Judgement, paras 1032-1033; Krstic Appeal Judgement, para. 218; Kunarac et al. 

1927 

Appeal Judgement, para. 173; Jelisic Appeal Judgement, para. 82. See Gatei,, Appeal Judgement, para. 259. • 
2444 Krajisnik Appeal Judgement, para. 387, citing Stakic Appeal Judgement, para. 356. See Konlii and Cerkez Appeal 

Judgement, paras 1039-1043. , 
2445 Celebici Appeal Judgement, paras 412-413. See Krajisnfk Appeal Judgement, para. 386; Stakic Appeal Judgement, 

para. 355; Kordic and Cerkez Appeal Judgement, paras 1032-1033; Krstic Appeal Judgement, para. 218; Kimarac 
et al. Appeal Judgement, para. 173; Jelisic Appeal Judgement, para. 82. 

2446 Kordic and Cerkez Appeal Judgement, para. 1033. . 
2447 Stakic Appeal Judgement, paras 355-356; Kordic and Cerkez Appeal Judgement, paras 1032-1033; Krstic Appeal 

Judgement, para. 218; Celebici Appeal Judgement, paras 412-413; Jelisit Appeal Judgement, paras 78-79. 
""' Krajiln/J:: Appeal Judgement, para. 391; Stakic Appeal Judgement, para. 3ol. 
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discriminate.2449 The Appeals Chamber is not convinced by Dordevic's assertion that the Kordic 

and Cerkez Appeal Judgement improperly applies the Celebici test and recalls that the Kordic and 

Cerkez Appeals Chamber "clearly explained the reasoos that warranted the departure from previous 

cases".2450 Subsequent Appeal Judgements in the Stakic, Naletilic and Martinovic, and Nahimana et 

al. cases confirmed the approach adopted inKordic and Cerkez.2451
. 

841. The Appeals Chanlber finds unpersuasive Dordevic's suggestion that the "continuing 

dissents on this matter" and the Duch Trial Judgement constitute "compelling'' reasons to revisit the 

jurisprudence of the Tribnnal.2452 In a number of dissenting opinions, including tp the Kordic and 

Cerkez Appeal Judgement, Judges Schomburg and Giiney have argued that intra-Article 5 

convictions for persecutions with other crimes against humanity are impermissibly cumulative.2453 

The Duch Trial Judgement supports their view.2454 The Appeals Chamber notes, however, that 

neither the dissenting opinions nor the Duch Trial Judgement are binding upon it Further, as stateci 

above, the Appeals Chamber in Kordic and Cerkez clearly explained the reasons for its 

interpretation of the standard set out in Celebici,2455 and subsequent Appeal Judgements have 

confirmed the Kardic and Cerkez approach. 2456 The Appeals Chamber therefore sees no cogent 

. reason to depart from its well-established jurisprudence. 

842. The Appeals Chamber is further satisfied that convictions based on the same acts may be 

entered for the crimes of deportation, other inhumane acts (forcible transfer), murder, and 

persecutions under Article 5 of the Statute. The Appeals Chamber accordingly finds that the Trial 

Chamber did not err in law in entering cumulative convictions for these crimes. 

• 84 3. In light of the foregoing, the Appeals Chamber dismisses Dordevic' s sub-ground of 

appeal 18(B) in its entirety .. 

™• Krajisnik Appeal Judgement, paras 389, 391; Stakic Appeal Judgement, paras 359-362; Kordic and Cerkez Appeal 
Judgement,paras 1041-1042. 

245° Krajisnik Appeal Judgement, para. 389, referring to Kordit and Cerkez Appeal Judgement, para. 1040. 
2451 See. Nahimana et al Appeal Judgement, paras 1026-1027; Naletilic and Martinovic Appeal Judgement, 

paras 587-591; Staldc Appeal Judgement, paras 355-367. • 
2452 See Dordevi~ Appeal Brief, paras 399, 403. 
"'' See Kordic and Cerkez Appeal Judgement, Joint Dissenting Opinion of Judge Schomburg and Judge Gilney on 

Cumulative Convictions, Stakic Appeal Judgement, Opinion dissidente du Jugo Giiney sur le cumul de d6clarations 
de culpabili!e, Naletilic·and Martinovic Appeal Judgement, Opinion dissidente conjointe des Juges Oiiney et 
Schomburg sur le cumul de d6clarations de culpabilite, Nahimarw. et aL Appeal Judgement, Partly Dissenting 
Opinion of Judge Giiney. 

2454 Duch Trial Judgement, para. 565. 
'""' Krajisnik Appeal Judgement, para. 389, refeiring to Kordi6 and Cerkez Appeal Judgement, para. 1040. See Krstic 

Appeal Judgement, paras 230-233; Vasilijevic Appeal Judgement, paras 144-146; Kmojelac Appeal Jndgement, 
para. 188. • • 

1926 
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XIX. PROSECUTION'S F1RST GROUND OF APPEAL: RESPONSIBILITY 

FOR PERSECUTIONS THROUGH SEXUAL ASSAULT 

A. Introduction 

1925 

844. The Trial Chamber found thattwo young women, Witness K14 (in_Prilitina/Prisbtine town) 

and Witness K20 (in Beleg village, Decani/De~an municipality), were raped and that sexual assault 

had been established with regard to both women. 24
'
7 The Trial Chamber was not satisfied that any 

other alleged sexual assaults had been proven.2458 Further,. the Trial Chamber was not satisfied that· 

the crime of persecutions was established with regard to the established sexual assaults as it did not 

find that they were carried out with the requisite discriminatory intent. 
2459 

As the Indictment does 

not charge sexual assault other than as an underlying act of persecutions, the Trial Chamber could 

not enter convictions against Dordevic for sexual assault.
2460 

845. Under its first ground of appeal, the Pro&ecution· submits that the Trial Chamber erred in 

failing to find: (i) sexual assault in relation to a Kosovo Albanian gir12461 in a convoy in 

Pristina/Prishtine municipality and two young Kosovo Albanian women in Beleg, Decani/D~an 

municipality; (ii) the crime of persecutions through the sexual assaults of these three young women . 

and that of Witness Kt4 and Witness K20; and (iii) that Dordevic was liable for these crimes under 

._ the third category of joint criminal enterprise.2462 The Prosecution requests that the Appeals 

Chamber enter a conviction for persecutions through sexual assault as a crime against humanity and 

245' See Nahimana et al. Appeal Judgement, paras 1026-1027; Naletilic and Martinovic Appeal Judgement, 
'paras 587-591; Staki6 Appeal Judgement, paras 355-367. , 

2457 Trial Judgement, paras 838, 1151, 1791, 1793. The Appeals Chamber notes that in these finding,. the Trial 
Chamber identified the two women who had been raped as, respectively, "a young Kosovo Albanian woman [ who J 
was taken from her home in the municipality of Pri.Btina/Prishtine by policemen to a hotel" and "a young Kosovo 
Albanian who was subjected to multiple rapes by VJ soldier, [ ... ] in the night of 29/30 Mllrch 1999 in the village , 
of Beleg" (Trial Judgement, paras 1791, 1793). However, it is clear from the context that the Trial Chamber was 
referring to Willless K14 and Willless K20, respectively (see Trw Judgement. paras 833, 838, 1151, 1791, 1793, , 
and references cited therein). The Appeals Chamber will therefore in this Judgement refer to these two young 
women by their pseudoil)'lIIB. • 

2451 Trial Judgement, paras 832, 1792, 1794-1795. 
24" TrialJudgemcnt,parasl796-1797. , 
"'" See Indictment, paras 72-73, 75, 77. The Indictment alleges, under Count 5, that E>ordevic is responsible for 

persecutions lbrough sexual assaul1s committed by the force, of FRY and Serbia (Indictment. para. 77(c)). • 
2461 The Trial Oi=ber mainly refers to the female in a convoy as a girl. However, .there is no evidence indicating her 

precise age and whether she should be described as a girl or a young woman_ The Appeals Chamber note, that 
Witness K14's evidence refers to. her both as a girl aod as a woman (see K14, :z4 Sep 2009, T. 8997-8998, 
9024-9025 (closed session); Exhibits P1325_ (confidential), pp 3-4; Pl326 (confidential), p. 1426). The Appeal, 
Chamber will maintain the usage of the word "girl" in this Judgement, rather than substituting it with "young 
woI!llllf' but stresses that this must in no way be understood to imply that her treatment during the alleged events is 
more serious. 

2462 Prosecution Appeal Brief, paras 1,4-56; Appeal Hearing, 13 May 2013, AT. 176-191, 199-206. 

324 

Case No.: IT-05-87/1-A 27 January 2014 

I 
' 



I I 

J '· 

increase Dordevic' s sentence.2463 Dordevic argues that the Prosecution has failed to show any errors 

in the impugned.parts of the Trial Judgement and that, in any event, the Appeals Chamber does not 

. possess the power to enter new convictions or increase a sentence when there is no right of a further 

appeal. 2464 Toe Appeals Chamber Will address these submissions in turn. 

B. • Alleged errors in findings nn sexual assault 

1. Introduction 

846. Toe Trial Chllmber found that the alleged sexual assaults of the Kosovo Albanian girl in a 

convoy in Pristina/Prishtine and two young Kosovo Albanian women in Beleg were not established 

due to a lack of direct evidence.2465 

1924 

84 7. The Prosecution submits that by requiring direct e,idence, the Trial Chamber erroneously 

considered the evidence before it to be insufficient to prove these sexual assaults,
2466 

Toe 

. Prosecution contends that the on1y reasonable conclusion to be drawn from the evidence is that the 

Kosovo Albanian giri in. a convoy ·aud the two young women in Be!eg village were ~exually 

assaulted and that the Trial Chamber therefore erred when itfound othe~wise.2467 
• 

848. Dordevic responds that the Prosecution "simply restates the evidence" without showing how 

the Trial Charober failed to take it into consideration.2468 He contends that the Trial Chamber acted 

within its discretion when it declined to rely solely on circumstantial or indirect evidence.2469 

849. In this sub-secti6n, the Appeals Chamber will first set out the elements of sexual assault. It 

will subsequently address the submissions with regard to the alleged sexual assaults of the girl in a 

convoy in Pristiua/Prishtine muoicipality and the two young women in Be!eg. 

2. Definition and elements of sexual assault 

850. The Appeals Chamber notes that the definition aud elements of sexual assault have been 

discussed, in various degrees of detail, by several trial chambers.2470 Trial chambers have held that 

2403 Prosecution Appeal Brief, para. 56; Appeal Hearing, 13 May 2013, AT. 17 8, 206. 
2464 Dordevi6 Response Brief, paras 3-6, 54. 
2465 Trial Judgement, paras 1792, 1794. The Trial Chamber alllo found that the alleged sexual assaults in the 

municipalities of Srbica/Skenderaj aod Prizren had not been proven (frial Judgement, para. 1795). The Prosecution 
has not appealed this finding. 

246' Prosecution Appeal Brief, paras 5, 18. 
2467 Prosecution Appeal Brief, paras 5, 18, 22, 24, 34, 39, 
24611 I>ordevic Response Brief, paras 33, 35. 
2469 • See Dordevic R£sponse Brief, paras 33-34. t 
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sexual assault is broader than rape and encompasses "all serious abuses. of a sexual nature inflicted 

upon the physical and moral integrity of a person by means of coercion, threat of force or 

intimidation in a way that is humiliating and degrading for the victim's dignity''.2471 The Appeals 

Chamber notes that the Milutinovic! et al. Trial Chamber, after· a thorough analysis, identified the 

elements of sexual assault as follows: 

(a) The physical perpetrator commits an act of a sexual nature on another; this includes requiring 
that other person to perform such an act 

(b) That act infringes the victim's physical integrity or amoUDts to an outrage to the victim's 
persoual dignity. 

(c) The victim does not consent to ·the act. 

(d) The physical perpetrator intentionally commi!E tbe act 

(e) The physical perpetrator fa aware that the act occurred without the consent of the.victim.2472 

851. This definition was adopted by the Trial Chamber in the present case, 2473 While the Appeals 

Chamber is satisfied that this definition correctly reflects the elements of sexual assault ( other than 

rape), it finds that some further elaboration is useful. 

852. It is evident. that sexual assault requires that an act of a sexual nature take place. The 

Appeals Chamber notes that the act must also constitute an infringement of the victim's physical or 

moral integrity.2474 Often the parts of the body commonly associated with sexuality are targeted or 

involved. Physical contact is, however, not required for an act to be qualified as sexual in nature.
2475 

Forcing a person to perform or witness certain acts may be sufficient, so long as the acts humiliate 

and/or degrade the victim in a sexual rnanner.2476 Furthermore, the Appeals Chamber agrees with 

the MUutinovic et aL Trial Chamber that ''it would be inappropriate to place emphasis on the sexual 

gratification of the perpetrator [ ... ]. In the c,ontext of an armed conflict, the sexu~ humiliation and 

2470 See Milutinovic et aL Trial Jµdgement, vol. 1, paras 195-201; Brdanin Trial Judgement,,para. 1012; Stakic Trial 
Judgement, para. 757; Furundtijll Trial Judgement, para. 186. • 

2471 Brdanin Trial Judgement, para. 1012; Stakic Trial Judgement, para. 757; Furund!lja Trial Judgement, para. 186 (in 
these cases, the definition of sexual assault was not challenged on appeal). See Kvolka • et al. Trial Judgement, 
para. 180, referring to Akayeso Trial Judgement, para. 688 (the definition of sexual assault was again not 
challenged on appeal). See Akayesu Trial Judgement. in which tbo Trial Chamber held that "sexual violence, which 
inclndes rape, [is] any act of a sexual nature which is committed o,;t a person under circumstances which are 
coercive. [It] is not limiteii to physical invasion of the human body and inay include aclE which do not involve 
penetration or even physical contact'' (Akayesu Trial Judgement, para. 68 8. This definition WRS also not challenged 
on appeal). • • 

,..,,_ Milutinovic et al. Trial Judgement, vol 1, para. 201. 
2473 Trial Judgement, para. 1768. 

i: 

2474 See StakicTrial Judgement, para. 757; Furundl.ija Trial Judgement, para. 186. 
2415 See Milu!inuvic et aL Trial Judgement, vol. 1, para. 199; Akayesu Trial Judgement, para. 688. • 
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_ degradation of the victim is a more pertinent factor than the gratification of the perpetrator" as it is 

precisely the sexual humiliation and degradation which "provides specificity to the offence" .2477 

With regard to the issue of consent, the Appeals Chamber considers that any form of coercion, 

including acts or. threats -of (physical or psychological) violence, abuse of power, any other forms of 

duress and generally oppressive surrounding circumstances, may constitute proof of lack of consent 

ap.d usually is an indication thereof. 2478 In addition, a status of detention, particularly during armed 

conflict, will normally vitiate consent.2479 

3. Kosovo Albanian girl in a convoy in Pristina/Prishtioe municipality 

853. The Trial Chamber considered Witness _Kl4' s evidence that, sometime in April 1999, a 

Kosovo Albanian girl, who was travelling with other displaced persons in a convoy from 

• Grastica/Grashtice in the Pristina/Prishtine municipality to the town of Pristina/Prishtine, was taken 

off a tractor in Lukare/Llukar by two men, one being a policeman and the other carrying knives and 

dressed in camouflage trousers.2480 The man dressed in camouflage trousers took the girl into the 

woods, while the policeman stood guard.2481 When the man came out of the woods, the police!IlJlil 

then went into the woods with the girl.2482 The Trial Chamber considered Witness K14's evidence 

ihat the girl was heard. from the convoy to be screaming and crying while in the woods, and that 

when she was returned to the convoy about half an hour later, .she was flushed from crying.2483 It 

also noted that, while she had been clothed when taken into the woods, "[s]he was barefoot, 

wrapped in a blaoket and appeared to be naked" upon return to the convoy .2484 The 'Trial Chamber 

concluded that the evidence on the alleged sexual assault of the girl in the convoy was insufficient 

to satisfy a finding of sexual assault, noting in particular the lack of direct evidence regarding the 

events in the woods.2485 

2476 See Milutinovic! et aL Trial Judgement, vol. 1, para. 199; Brdanin Trial Judgement, para. 1012; Stakic Trial 
• Judgement, para. 757; °Furundfija Trial Judgement, para. 186. 

2477 Milutinuvic et al. Trial Judgement, vol 1, para. 199. 
2478 See Mi1utinovic et aL Trial Judgement, vol. 1, para. 200. • 
1479 See Kvocka et al. Appeal Judgemrnt, para,'396; Kunarac et aL Appeal Judgement, paras 132-133; Milutinovic et 

al. Trial Judgement, vol. 1, para. 200. 
2480 Trial Judgement, paras 832, 1792. 
"" 1 Trial Judgement, paras 832, 1792. 
2482 Trial Judgement, para. 832. • 

""' Trial Judgement, paras 832, 1792, with furthe,,: references. . 

2483 Trial Judgement, paras 832, 1792. t 
'-"'' Trial Judgement, paras 832, 1792. • 
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(a) Arguments of the parties 

854. The Prosecution submits that the Trial Chamber erred in fmding that the girl taken from the 

convoy was not sexually assaulted. 2486 According to the Prosecution, Witness Kl4 wilnessed that 

the girl was sexually assaulted by two men: a policemim and a man carrying knives and dressed in 

camouflage trousers. 2487 It argues that the intent of the !llen was clear when they told the girl she 

was beautiful and dragged her from the convoy into the woods:2488 According to_ the Prosecution, 

the specific circumstances of the· incident further confirm that the girl was subjected to sexual 

assault. These circumstances include that the men took turns going into the woods with the girl and 

standing guard, the girl returned wrapped in a blanket and appeared to be naked after the incident 

w):rile she had been_ dressed before, and "[~]he showed Iio signs of bruising or bleeding that could 

have accounted for her screams. "2489 

855. Dordevic responds that no one saw what happened to the girl in the woods and _she did not 

tell anyone what occurred. 2490 He contends that the only available evidence is Witness Kl4's 

assumption regarding "what may have happened to the girl" taken from a convoy, and that the Trial 

Chamber acted within its discretion in declining to rely solely on her circumstantial evidence to 

. make a finding that sexual assault was not. established. 2491 

(b) Analysis 

856. • The Appeals Chamber recalls that trial chambers are vested with broad discretion in their 

assessment of the evidence.2492 Therefore, the Appeals Chamber will not lightly disturb a trial 

chamber's finding of fact. 2493 It will only do so when it considers that no reasonable trier of fact 

could have reached the impugned decision. 2494 The Appeals Chamber will assess whether no 

'"" Prosecution Appeal Brief, paras 18-24; Appeal Heming, 13 May 2013, AT. 179. 
2487 Prosecution Appeal Brief, paras 18, 20. 
2488 Prosecution Appeal Brief, paras 20-22, referring to Trial Judgement, para. 832, Exhibit Pl325 (confidential), 

pp 3-4. 
"" Prosecution Appeal Brief, paras-20-22. The Prosecution furtbe,r refer, specifically to the fact that the girl's screams 

could be beard in the convoy and that she was red in the face and flushed from crying when she returned to the 
convoy (Prosecution App_eal Brief, paras 20-22, referring to Trial Judgement, para. 832, Exhibit P1325 
(confidential), Kl4, 24 Sep 2009, T. 8997-8998 (closed sessicm). 

"" Dordevic Response Brief, para. 34. • 
2491 llordevit Response Brief, paras 33-34. . • 
2492 See e.g. Bofkoski and Tarif.ulovsld Appeal Judgement, para. 14; Kupreskic et aL Appeal Judgement, paras 30-32; 

Nchamihigo Appeal Judgement, para. 47. 
"" D. Milo§ev/6 Appeal Judgement, para. 15; Mrkii6 and STjiwmcanin Appeal Judgement, plll'll. 14; Simi6 Appeal 

Judgement, para. 11; Krnojelac Appeal Judgement, para. 11. See also supra, para. 17. • 
"" Haradinaj et aL Appeal Judgement, para. 12; Boskosld and Tarculovsld Appeal Judgement, para. 13; D. Milosevit • 

Appeal Judgement, para. 15; Mrksic and STjivancanin Appeal Jµdgemcnt, para. 13. See al&o supra, para. 16. 
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reasonable trial chamber could have found that the evidence was insufficient to satisfy a finding of 

sexual assault in relation to the girl in a convoy. 

857. With regard to the lack of direct evidence, to which the Trial Chamber referred, the Appeals 

Chamber recalls that a lrial chamber may infer the existence of a particular fact upon whieJi the 

guilt of the accused depends from circumstantial evidence, as long as it is the only reasonable 

inference that could be drawn from the evidence presented.2495 This also means that there is no 

requireI!lent that an alleged victim personally testify in a case for a trial chamber to make a finding 

that a crime was committed. As regards the alleged sexual assault of the· girl in the convoy, the 

Appeals Chamber considers that the facts that she was heard from the convoy to be screaming and 

crying, and that when she returned to the convoy she was flushed from crying,2496 are clear 

indications that she was subjected to mistreatment at the hands of the two men while in the woods. 

Further, as the Trial Chamber noted, the girl was dressed when she was taken into the woods but 

wrapped in a blanket and appeared to be naked when she retumed.2497 The Appeals Chamber 

considers that the only reasonable conclusion in a situation where a young girl is taken by men to a 

location out of sight, is heard screaming and crying, and is retupied in a seemingly naked state, is 

that she was subjected to mistreatment that was sexual in nature.2498 This is further corroborated by: 

{i) the suggestive comment made by one of the men when taking the girl fro~ the convoy,2499 

(ii) the fact that the men took turns standing guard and going into the woods to be alone with the 

girl, 2500 (iii) the girl's apparent emotional trauma when she returned to the convoy while she did not 

show any visible sign of ·ex~mal violence, such as bruising or bleeding, that could have otherwise 

2495 Galic Appeal Judgement, para. 21B; Stakirf Appeal Judgement, para. 219; Cekbici Appeal Judgement, para. 458;. 
• Kupreskic et al. Appeal'Judgement, para. 303; Muhimana Appeal Judgement, para. 49. 
"'' See Trial Judgement, paras 832, 1792. • 
'"' Truil.Judgement, paras 832, 1792. . . 
2498 Cf. Muhimarra Trial Judgement, para. 32, m which the Trial Chamber found that: "[a]ltbough Witness AP was not 

an eye witness to the rape of Goretti and Languida, the Chamber infers that the Accused raped them on the basis of 
the following factors: the witness saw the Accused take the girls mto his house; she heard the victims scream, 
mentioning the Accused's name and stating that they 'did not expect him to do that' to tbern; finally tbe witnesses 
saw the Accused lead the victims out of bis house, stark naked, and she noticed that they were walking 'with thcir 
legs apart'" (Muhimana Trial Judgement, para. 32). The Appeals Chamber confirmed that, on this basis of this 
evidence, it was reasonable for the trial cbfilnber to have found. that the girls were raped (Muhimana Appeal 
Judgement, para. 50). The Appeals Chamber did not, however,• uphold the finding that the accused personally 
committed the rapes (MuhiTflllf!a Appeal Judgement, paras 51-52). 

'"' See Exhibits P1325 (confidential), pp 3-4; P!326 (confidential), p. 1426; K14, 24 Sep 2009, T. 8997, 9024 (closed 
·session). According to Witness K14, ono of the mon told the giri "Come here with me, You're very beautiful" 
(Exhibits P1325 (confidential), p, 3; Pl326 (confidential), p. 1426; K.14, 24 Sep 2009, T. 8997, 9024 (closed 
session)). CJ Prosecution Appeal Brief, para. 22. • 

25'° See Trial Judgement, ·para. 832, referring to Exhibit P1325 (confidential), p. 4, Kl 4, 24 Sep 2009, T. 9024-9026 
(closed session). 
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accounted for her screaming and crying,2501 and (iv) Witness K14's evidence that the nian who 

canied. knives and· was dressed in green camouflage trousers was known to do "these kinds of 

things" .25°' The Appeals Chamber :finds that no reasonable trier of fact presented with this evidence 

could liave failed to conclude that the only reasonable inference was that the girl was subjected to 

an act sexual in nature that infringed upon her right to physical integrity and/or amounted to an 

outrage on her personal dignity. Moreover, ihe circumstances, including that the girl was "dragged" 

into the woods by the men and that she was heard to be screaming, shouting, and crying, confinn 

that the girl did not consent and that the two men knew this. 
2503 

1919 

858. The Appeals Chamber considers that this conclusion is not undermined by l:>ordevic' s 

argument that the only evidence on this assault comes from Witness K14 without corroboration.
2504 

In this regard, the Appeals Chamber recalls that the testimony of a single witness may be accepted 

without the need for corroboration, even if it relates to a material fact.2505 Additionally, although 

Witness Kl 4 did not directly witness what the men did to the young girl in the woods, the Appeals 

Chamber considers· that Witness Kl 4' s evidence is not simply based on an "assumption" as 

suggested by Dordevic.2506 Rather, it consists of what Witness K14 personally observed and heard 

i=ediately prior to, during, and after the taking of the girl into the woods.2507 Moreover, ·the· 

Appeals Chamber observes that the Trial Chamber found Witness Kl4's evidence to bereliable.
2508 

Also, Dordevic does not raise specific challenges to Witness K14's eredibility. 

859. Jn .view of these considerations, the Appeals Chamber considers that no reasonable trier of 

fact could have concluded that the evidence was insufficient to prove the sexual assault of the 

Kosovo Albanian girl in a convoy by two men, one being a policeman. The Appeals Chamber 

therefore finds that the Prosecution has shown that the Trial Chamber erred in its assessment of the 

2501 See Trial Judgement, par,,.. 832 (referring to Exhibit P1325 (confidential), p. 4, K14, 24 Sep 2009, T. 8997 (closed 
session)), 1792. According to Witness Kl4, the girl showed no signs of bruises or bleeding but looked "quite 
different'' when she was retnrned back to the convoy, being completely red in the face and flushed with erying 
(Exhibit P1325 (confidential), p. 4; Kl 4, 24 Sep 2009, T. 8997 (closed session)). 

zm Exhibit P1325 (confidential), p. 4. 
"°' ExhibitP1325 (confidential), pp 3-4; K14, 24 Sep 2009; T. 8997 (closed session). 
2504 See Dordev:ic Response Brief, para. 34. 
2505 Haradinaj et al. Appeal Judgement, para. 219; Tadit Appeal Judgement, para. 65; Alek.rov,ki Appeal Judgement, 

para. 62; Celebici Appeal Judgement, paras 492, 506; Kayishema ®d Ruzindana Appeal Judgement, para. 154. See 
also D. Milosevic Appeal Judgement, para. 215 (expressing that "nothing prohibits a Trial Chamber from relying 
on uncorroborated evidence; it has the discretion to decide in the circumstances of each case whether corroboration 
is necessary or whether to rely on uncorroborated, but otherwise credible, witness testimony"). 

" 06 See Dordevic Response Brief, para. 34. . • 
2507 Exhibits P1325 (confidential), P1326 (confidential); Kl 4, 24 Sep 2009, T. 8997-8998, 9024, 9026 (closed session). 
2508 The Trial Chamber stated it had taken into account variations in the evidence of the witness on eertain issues but 

found that such variations did not affect the reliability of her evidence (Trial Judgement, para. 833, fn. 3209). 
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evidence. The Appeals Chamber will address the Prosecution's submission that this sexual assault. 

constitutes the crime of persecutions in the following section. 2509 

4. Two young Kosovo Albanian women in Bdeg 

860. The two young Kosovo Albanian women in Beleg were detained on the night of 29 to 

30 March 1999 together with a group of other women and children, including Witness K20 and 

Witness K58.2510 The Trial Chamber found that Witness K20 was raped that night by members of 

the Serbian forces.2511 Jn addressing the alleged sexual assaults of the other two young women, the 

Trial Chamber recalled Witness K5 8' s evidence that: 

other young Kosovo· Albanian women were selected and taken away by soldiers, for lengthy 
periods of time throughout the night of 29B0 March 1999 in Beleg. When the young women were 
brought back, they· were eryin:5 and had dishevelled hlliI. One of them was heard telling her 
mother that she had boon raped. 12 

• 

The Trial Chamber concluded that: "[i]n the absence of further evidence [it was] unable to make a 

finding that these two women were subjected to sexual assault."2513 

(a) Arguments of the parties 

861. The Prosecution submits that the Trial Chamber erred in finding that the two young Kosovo 

Albanian women were not sexually assaulted on the night of 29 to 30 March 1999 by failing to 

consider the relevant evidence of Witness K20.2514 It argues that had the Trial Chamber considered 

all of the relevant evidence, including that of Witness K20, it would have found that the two young 

women were sexually assaulted.2515 According to the Prosecution, the evidence shows that the two 

young women were taken to a burnt-out house together with Witness K20,2516 who saw one of the 

.women being taken td a room by Serbian forces and heard both women screanting.2517 The 

Prosecution contends that the conclusion that the two young women were sexually assaulted is 

25°' See infra, Section XIX.C3. 
2510 See Trial Judgement, paras 1149-1152, with further references. 
2511 Trial Judgement, para. 1151, 1793. See also infra, Section XIX.C. 
2512 Trial Judgement, para. 1794 ( citatlons omitted). See also Trial Judgement, para. 1152, referring to Elthibits Pl080, 

p. 6, Pl081, p. 7468, K58, 13 Ju12009, T. 7299. 
2513 Trial Judgeroen~ para. 1794. . 
2514 Prosecution Appeal Brief, paras 5, 34, referring to .Trial Judgement, para. 1794, Exhibits P1279 (confidential), 

pp 5-6, P1281 (COilfidential), p. 2532; Prosecutioo Reply Brief, para. 10. See Appeal Hearing, 13 May 2013, 
AT. 179, 182. • 

2515 Prosecution Appeal Brief, para. 34; Prosecution Reply Brief, para. 10. 
2510 Prosecution Appeal Brief, paras 34-35. 
2511 Prosecution Appeal Brief, para. 36; Appeal Hearing, 13 May 2013, AT. 182. 
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further supported by the fact that during that same night, other young Kosovo Albanian women 

were sexnally assaulted. :zsu 

862. Dordevic responds that the evidence presented on the alleged sexual assaults of the two 

young women in Beleg is based on hearsay and uncorroborated.2519 He contends that Witness K58's 

evidence on the incident is hearsay as she overheard one girl telling her mother that she had been 

raped.2520 He adds that Witness K58 did not know the girl who told her mother that she had been 

raped. 2521 Therefore,-it could have been that Witness K58 overheard Witness K20, for whom sexual 

assault has been established, telling her mother that she had been raped.
2522 

Dordevic further argues 

that the two young women both told Witness K20 that they had not been raped and that 

Witness K20's assumption is therefore the only basis for establishing that they were subjected to 

sexual assault.2523 Dordevic submit.s that the Trial Chamber acted within it.s discretion in declining 

to rely solely on this circumstantial evidence to make a finding of sexual assault in relation to this 

incident.2524 

(b) Analysis 

863. In finding that the sexual assault.s of the two young women in Beleg were not established, 

the Trial Chamber relied only on the evidence of Witness KSS.2525 The Trial Chamber thereby 

· failed to consider the evidence of Wi1ness K20 on this incident, even though it had previously 

discussed Wi1ness K20' s evidence in the context of the description of events in Beleg, found her 

credible, and relied on her evidence to find that she was raped. 
2526 

864. The Appeals Chamber recalls that, while a trial chamber is not obliged to refer to every 

piece of evidence on the record, failure to address evidence that is clearly relevant to a finding 

2511 Prosecution Appeal Brief, para. 37. The Prosecution refo:rs lo evidence that during that night, other· women were 
taken away in small groups for lengthy period& by Serbian soldiers, returned crying and with dishevelled hair, and 
one of them was overheard saying that she had been raped (Prosecution Appeal Brief, para. 37, referring to Trial 
Judgement, para, 1151-1152, 1794). See Appeal Hearing, 13 May 2013, AT. 182. 

25" Dordevic Response Brief, para. 34. 
2520 Dordevic Response Brief, para. 34, referring to Trial Judgement, para. 1794. 
2521 Dordevic Response Brief, para. 34, referring to Exlnbit P1080, p. 9. = Dordevic Response Brief. para. 34. -
25'-' Dordevic Response Brief. para. 34, referring lo Exlnbit Pl279 (confidential), p. 6. 
2524 Dordevic Response Brief, para. 33. • 
2525 Trial Judgement, para. 1794. The Trial Chamber recalled WitnessK58's evidence that several women were 

selected and removed from the room by soldiers during the course of the night and that. when they retumed they 
were crying and had dishevelled barr, and· one of them was beard telling hor mother that she bad been raped. The 
Trial Chamber stated th& no further evidence had been presented (Trial Judgement, para. 1794, referring to Trial 
Judgement, para. 1152). -

"" Trial Judgement, paras 1148-1151, 1793, and references cited therein. 
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amounts to an error oflaw. 2527 Witness K20 knew the other two y~ung women.25
2& The three young 

· women were taken together from the room in which they were being held by members of the 

Serbian forces to a nearby house, where Witness K20 was raped and the other two young women 

were allegedly subjected to sexual assault at the same time.2529 Considering the clear relevance of 

Witness K20 's evidence to the Trial Chamber's finding on the alleged sexual assaults of the other 

two young women, the Trial Chamber's. failure to take this evidence into account constitutes an 

error of law. 

865. In light of this error, the Appeals Chamber will now eXlllil4ie Witness K20's evidence 

regarding the alleged sexual assaults of the two young women, who were taken to the house along 

with her by m~mbers of the Serbian forces. The Appeals Chamber will determine whether it is 

convinced beyond a reasonable doubt on the basis of all the available evidence that the only 

reasonable inference is that the two young women were subjected to sexual assault.2530 

866. On the night of .29. to 30 March 1999, members of the Serbian forces entered the room 

where they had detained the two young women together with a group of other Kosovo Albanian 

w~men and children.2531 The men indicated that they needed people to help clean and some older 

women volunteered to go with the soldiers.2532 The soldi~rs, however, told them to stay in the 

room.2533 They then "checked the faces of the people in the room using a flashlight'' and selected 

Witness K20 and the two other young women to come with them.2534 The three women were taken 

together to a nearby house, where they were each taken to diff~rent rooms.2535 Witness K20 started 

2527 Kvoc'1co. et al Appeal Judgement, pata. 23; Celebici Appeal Judgement, para. 498; Kupres/de et_ aL Appeal 
Judgement, para. 39; Kordilf and Cerl<z, Appeal Judgement, para, 382. The Appeals Chamber also recalls that it is 
to be presumed that the trial chamber evaluated all the evidence presented to ii, as long as there is no indication that 
tlie trial chamber completely disregarded any particular piece of evidence (Kvocka et al. Appeal Judgement, 
para. 23). 

,,,. Exhibits P1279 (confidential), p. 4; P1280, p. 4; Pl281 (confidential), pp 2513, 2527. 
252' Exhibits P1279 (confidential), pp 4-6; Pl280, pp 4-6; P1281 (confideritial), pp 2526-2527, 2558; P1282 

(confidential), pp 10063-10064; K20, 27 Aug 2009, T. 8494, 8502-8503 (closed session). See also Trial 
Judgement. paras 1150-1151; Exhibits P1080, p. 6; P1081, pp 7467-7468, 7476-7477; K58, 13 Jui 2009, T. 7299, 
7329-7330, 7343. 

2530 See supra, para. 15. Cf Prosecution Appeal Brief, paras 34-39. . 
'"' Trial Judgement, paras 1149-1150; Exhibits Pl279 (confidential), p, 4; P1280, p. 4; P1281 (confidential), • 

pp 2526-2527, 2558; P1282 (confirlential), pp 10063-10064; K20, 27 Aug 2009,'T. 8494 (closed session), See also 
Exhibits P1080, p. 6; P1081, pp 7467-7468, 7477-7478; K58, 13 Jnl 2009, T. 7299, 7329-7330, 7343. = Trial Judgement, para. 1150; Exhibits P1079 (confidential), p. 6; P1279 (confidential), p. 4; P1280, p. 4; P1281 
(confidential), p. 2558; K58, 13 Jui 2009, T. 7299, 7343. • 

2533 Trial Jndgemeot. para. 1150; Exhibits Pl279 (confidenti,I), p. 4; Pl280, p. 4. 
-''"' Trial Judgement; paras 1149-1150; Exhibits P1279 (confidential), p. 4; Pl280, p. 4; Pl281 (confidential), 

pp 2526-2527, 2558; Pl282 (rrinfidential), pp 10063-10064; K20, 27 Aug 2009, T. 8494 (closed session). See also 
Exhibits PlOSO, p. 6; P1081, pp 7467-7468, 7477-7478; K58, 13 Jn12009, T. 7299, 7329-7330, 7343. 

2535 Trial Judgement, para. 1151; Exhibits Pl279 (confidential), p. 5; P1280, p. 5; K20, 'l:/ Aug 2009, T. 8503 (closed 
session). • • 
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screan:ring as a soldier started fo undress her.2536 However, an Albanian speaking policeman 

standing gnard commented: "[w]hy are you screaming? [A}ren't the other ones girls as well?"2537 

The soldier then took Witness K20 to a bathroom where she was • raped by several soldiers.
2538 

According to Witness K20, while she was· in the honse, she could hear the screams of the other two 

women, with the ·screams of one being particularly clear becanse she was held in the room next to 

the bathroom where Witness K20 was raped.2539 Witness K20 stated that: "[t]he same what 

happened to me, must have happened with them. Their screams were the same as my screams while 

they raped me.''2540 Upon their return to the room where the group of women and children were 

held, one of the two young women told Witness K20 that she had been cleaning and both told 

Witness K20 that the soldiers had not done anything to them.2541 The Appeals Chamber notes that 

this is exactly the same explanation that the soldiers had instructed Witness K20 to give to her 

family· after she was rapecL 2542 The Appeals Chamber further notes that according to Witness K20, 

one of the girls seemed "a little bit lost'' after she returned, _and that she heard each of the two 

women screaming while they were in the house wi_th the soldiers.2543 It finds that this evidence 

stands in stark contrast to the two women's claim that nothing had been done to them.
2544 

The . 

comment by the Albanian speaking policeman prior to her rape further supports the inference that 

the two women were subjected to the same fate as Witness K20. In addition, the Appeals Chamber 

considers that it is not uncommon for women to refrain from disclosing that they were sexually 

assaulted depending on, inter alia, personal feelings of shame or fear, religious views, sociocultural 

background, and the inteiisity and severity of the attack. 
2545 

867. The Appeals Chamber further notes that Witness K58 was held in the same room _ as 

Witness K20, the two young women, and the group of women and children on the night that these 

1536 Exhibits P1279 (confidential), p. 5; P1280, p. 5; Pl281 (confidential), p. 2529. See Trial Judgement, para. 1151. = ExhibitP1281 (confidential), pp 2529-2530. See Trial Judgement, para. 1151. 
_ 2531 Trial Judgement, paras 1151, 1793; Exhibits P1279 (confidential), p. 5; P1280, p. 5; P1281 (confidential), 

pp 2529-2532. 
2539 Exhibits P1279 (confidential), p. 6; Pl280, p. 6. 
lS40 Exhibits P1279 (coafidential), p. 6; P1280, p. 6. 
2541 Exhibits Pl279 (confidential), p. 6; P1280, p. 6. . -
2542 See Exhibits Pl279 (confidential), p. -S; Pl280, p. 5; K20, 27 Aug 2009, T. 8504 (closed session). • 
2543 Exhibits Pl279 (coDfidentiBl), p. 6; P1280, p. 6. 
2544 See Exlribits P1279 (confidential), p. 6; Pl280, p. 6. 
2545 See K.G. Weiss, "Too ashamed to report Deconstructing the shame of sexual victlmization", Feminist 

Criminology, VoL 5(3) (Joly 2010), pp 286-310; S.G. Smith, ''The Process and Meaning of Sexual Assault 
Disclosure", Psychology Dissertation, paper? (2005), pp 19, 23, 31. See also PL.Fanflik, Victim Responses to 
Sexual A,sault: Count,r-Intuitive or Simply Adaptive (National District Attorneys· Associirtion American 
Prosecutors Research Institute, Special Topic Series, Aug2007), pp 4-5. Toe·Appeals Chamber also notes that the 
Trial Chamber in Kvo/fka et aL found that "the fact that Witness K did not meotion [her] rape incident in 1993 to a 
journalist [was] irrelevant, particularty in light of the sexual and intensely personal nature of the crime" 
(Kvocka et aL Trial Judgement, para. 552 (emphasis added)). • 

(J 
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events occurred.2546 Toe Appeals Chamber observes that Witness K58's evidence is corroborative 

of that of Witness K20. In particular, according to Witness K58, during the course of that night, on 

several occasions_ ''young girls" were selected and about 20 of them were taken away in small 

groups by the soldiers for lengthy periods of time; supposedly to clean.2547 When the young women 

returned they were crying and had dishevelled hair.2548 The Appeals Chamber notes that Witness 

K58 overheard one of the women ielling her mother that she had been raped. 2549 Toe Appeals 

Chamber notes Dordevic's argument that, as Witness K58 did not know the woman whom she 

overheard talking to her mother, it may have been Witness K20. 2550 However, the Appeals Chanlber 

recalls that Witness K58 ~tated that she heard one mother ask her daughter: '"[w]hat did they do to 

you?' And she answered, 'Mom, they raped us"'. 2551 This is inconsistent with Witness K20's 

evidence of what she told her mother. Witness K20 stated that: "[m]y mother must have understood 

what had happened. She asked me: 'How many'. I answered her: 'Four'. This is all I told my 

mother."2552 Therefore, Dordevic' s argument does not hold. 

868. In the view of the Appeals Chamber, this evidence supports the inference that, in addition to 

Witness K20, the other two young women were sexually assaulted after being taken to the·nearby_ 

house by the soldiers that night. -Considering the evidence as a whole, the Appeals Chan'.J.ber finds 

that the only reasonable inference is that the twQ young women were subjected to an act sexual in 

nature that infringed upon their right to physical integrity and/or amounted to an outrage to their 

personal dignity. Furthermore, the circumstances, including the fact that the two young women, 

along with Witness K20, were removed by the soldiers from the room where they were detained 

and taken to another house, where they were heard to be screaming, confirm that they did not 

consent and that the perpetrators of their sexual assaults knew that they did not consent. 

869. The Appeals C)lamber is therefore convinced beyond reasonable doubt that the only 

reasonable inference is that the two young Kosovo Albanian women in Beleg, taken away with 

Witness K20, were sexually assaulted by members of the Serbian forces. The Appeals Chamber 

finds that the Prosecution has shown that the Trial Chamber erred in its assessment of the evidence, 

2546 Trial Judgement. paras 1149-1150; Exhibits P1080, p. 6; Pl081, pp 7467-7468; P1279 (confidential), ·p. 4; Pl280, 
' p. 4; P1281 (confidential), pp 2526, 2558; P1282 (confidential), p. 10064; }y8, 13 Jui 2009, T. 7299, 7329-7330, 

7343; K20, '1:1 Aug 2009, T. 8494 (closed session). 
2547 Trial Judgement. para. 1152. See also Exhibits Pl080, p. 6; P1081, pp 7467-7468; K58, 13 Jui 2009, T. 7298-7299. 
2548 Trial Judgement, paras 1152, 1794; Exhibits Pl080, p. 6; P108 l, pp 7 468. 
"'' Trial Judgement, paras 1152, 1794. See also Exhibits Pl079 (confidential), p. 6; Pl080, p. 6; P1081, p. 7468. 
25'° Dordevic Appeal Brief, para. 34. 
2551 ExhibitP1081, pp 7468. J 
2552 Exhibits !'1279 (confidenlial), p. 6; P1280, p. 6. 1,>f--' 
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Whether these acts amounted to persecutions, as alleged by the Prosecution, will be addressed in the 
~ 11 • • 2553 ,o owmg section. 

C. Alleged errors regarding findings on persecutions through sexual assault 

• 1. Introduction 

870. The Appeals Chamber recalls that the Trial Chamber found that Witness K2c>25
54 

and 

Witness K14 were raped,2555 and that sexual assault had been established in respect of these two 

young women. 2556 However, the Tnal Chamber found that these acts were not committed with 

discriminatory intent, and thus did not constitute persecutions.2557 The. Prosecution appeals this 

finding, arguing that Trial Chamber erred in law and in fact.255s The Appeals Chamber further 

recalls that it has found that the Trial chamber erred in failing to find that the Kosovo Albanian girl 

in a convoy in Pristina/Prishtine municipality and the two young Kosovo Albanian woman in Beleg 

who were detained together with Witness K20 were sexually assaulted.2559 The Prosecution submits 

that these sexual assaults were also carried out with the intent to discriminate and amounted to acts 

of persecutions.2560 

871. The Appeals Chamber will first address the alleged error of law. 

2. Alleged error of law in the evaluation of relevant evidence in assessing the discriminatory intent 

regarding the rapes of Witness K20 and Witness Kl 4 

(a) futroduction 

872. The Trial Chamber stated that: 

[n]o specific evidence bas been presented with respect to either of _the incidents that the 
perpetrators [ of the sexual assaults of Kl 4 and K20]. acted with intent to discrimioate. While ·the 
victims in ea.eh of these incidents were Kosovo-Albanians and the _perpetrators were members of 
the Serbian. forces, considering the limited number of incidents relied no to support this nnderlying 
act of. persecutions, the Chamber finds that the ethnicity of the two victims alone is not a sufficient 
basis to establish that the perpetrators acted with-discriminatory intent 

2561 
• 

2553 g.,;, infra, Section XIX.C.3. 
25" Trial Judgement, para. 1793. See aJso TrialJudgemen~ paras 1150-1152. 
2555 Trial Judgement, para. 1791. See aJso Trial Judgement, paras 833-838. 
2556 Trial Judgement, paras 1791, 1793. 
2557 Trial Judgement, paras 1796-1797. . 
25" ProsooutionAppealBrief,paras 1, 4-6, 8-17, 25-33, 40-41, 56. 
25

" See supra, paras 859, 869. • 
25'° Prosecution Appeal Brief, paras 1, 18-24, 34-39. 
"" Trial Judgement, para. 1796. 
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(b) Arguments of the parties 

873. Toe Prosecution submits that the Trial Charnber erred in law in evaluating the sexual 

assaults of Witness K20 and Witness Kl.4 in isolation and thus only considering a subset of the 

relevant evidence.2562 It argues that, contrary to the Trial Chamber's conclusion, "the ethnicity of 

the victims was not the only evidence presented to establish that the perpetrators acted with 

discriminatory intent''.2563 'fl:e Prosecution submits that, by concluding that "[n}o specific 

evidence'' had been presented that the perpetrators of the sexual assaults acted with specific intent, 

the Trial Chamber "unduly limited the scope of evidence it deemed relevailt".2564 Toe Prosecution 

asserts that it is settled case law that evidence of discriminatory intent goes beyond the specific 

facts of the crime in isolation, and that relevant evidence includes the coutext and circumstances in 

which the crime occurred. 2565 It contends that by failing to view the sexual assaults within the . 

broader context in which they occurred, namely a campaign of persecutory violence against Kosovo 

Albanians, the Trial Chamber thus committed an error of law. 2566 

87 4. Toe Prosecution further submits that the Trial Chamber failed to consider the context and 

circumstances of the -sexual assaults, while it did take such contextual factors into account as 

evidence of discriminatory intent with· regard to other underlying acts of persecutions.2567 

According to the Prosecution, the Trial Chamber also erred in law when jt relied on the limited 

number of incidents in finding that the crime of persecutions was not established. 2568 

875. • Dordevic responds that the· Trial Chamber reasonably found that the evidence was 

insufficient to find that Witness K20 and Witness Kl 4 were sexually assaulted with discriminatory 

.lntent2569 He submits that the error alleged by the Prosecution "appears to lie only in its repeated • 

claim" that,' the Trial Chamber artificially separated. the incidents and considered them in 

25& Prosecution Appeal Brief, paras 40-41. 
2563 Prosecution Appeal Brief, para. 40. 
25" Prosecution Appeal Brief, para. 40; Appeal Hearing, 13 May 2013, AT. 119. • 
,,., Prosecution Appeal Brief, para. 41; Appeal Hearing, 13 May 2013, AT. 179, .191, referring to Knwjelac Appeal 

Judgement, paras 184, 188. According 1D the Prosecution, il' the circamstances surronnding the specific crimes are 
consistent with the broader dlscriminamry attack, discriminatory intent may be inferred from contextual factors 
(Appeal Hearing, 13 May 2013, AT. 191). • 

256' Prosecution Appeal Brief, paras 4041; Appea!Hearing, 13 May 2013, AT. 179. See also Prosocution Appeal 
Brief, paras 1, 4, 6, 8, 17, 25, 33; Prosecution Reply Brief, para. 2. . . • 

,.,., Prosecution Appeal Brief, para. 41; Appeal Heariog, 13 May 2013, AT.179-183, 189-190, 200-201, 204, 206, 
. rofen:ing to Trial Judgement, paras 618, 720, 824, 1192, 1701, 1751, 1774, 1777, 1781, 1783-1789, 1855. 

25" Appeal Hearing; 13 May 2013, AT. 177, 183-184, 205. The Prosecution submits that !hero is no legal requiremont 
that a certain numerical threshold be proven in order foi acts to amounts to persecutions aod that a single act may 
qualify a, persecutions (Appeal Heariog, 13 May 2013, AT. 177, 183-184, referring to Kordic and Cerkez Appeal 
Judgement, para. 102, Blas1citf Appeal Judgement, para. 135, Kunarac et al. Appeal Judgement, paras 153, 155). 

25°' E>ordevic Response Brief, psras 10-11, 24; Appeal Hearing, 13 May 2013, AT. 192-196, 
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isolation.2570 According to Dordevic, discriminatory intent can only be inferred from the context of 

an attack characterised as a crime agaiost humanity if it is substantiated by the surrounding 

circumstances of the crime.2571 He argues that an assessment of.a perpetrator's subjective intention 

depends on more than the surrounding context of an attack and it is clear from the Trial Chamber's 

findings that it examined all the relevant facts.2572 Dordevic contends that the Prosecution has not 

shown that the Trial Chamber failed to consider the overall context of each situation when finding 

that it was not proven that the perpetrators sexually assaulted the women "because they were 

Kosovo Albaoian" ;2573 Dordevic further responds that overall, th~ evidence presented fails to 

support the conclusion that the alleged five sexual assaults were committed with discriminatory 

intent.2574 He argµes that the Prosecution merely seeks to ''infer intent derived from the entirety of 

the conflict instead of· the specific intentions behind the actual sexual assaults" .2575 Dordevic further 

contends that "a coincidence of ethnicity and a crime did· not, on the facts of these incidents, 

establish that the individuals w~ raped because of their ethnicity''.
2576 

(c) Analysis 

876. The. Appe!!l.s Chamber recalls that the crime of persecutions "requires evidence of a specific 

intent to discriminate on political, racial, oi: religious grounds and that it falls to the Prosecution to 

prove that the relevant acts were committed with the requisite discriminatory intent" .2577 The Trial 

Chamber correctly stated that the requisite discriminatory intent cannot be inferred directly from the 

general discriminatory nature of an attack characterised as a crime agaiost humanity, however, it 

"may be inferred from such a context of the attack so long as, in view of the facts of the case, 

circumstances surrounding the commission of the alleged acts substantiate the existence of such 

• mo Dordevic Response Brief, para. 18. 
2571 Dordcvic Response Brief, paras 19-20. referring to Naletilic and Martirwvic Appeal )'udgcment, para. 129, Kvocka 

et aL Appeal Judgement, para. 460, Blalkic Appeal Judgement, para. 164, Krnojelac Appeal Judgement, para, 184. 
Dardevic asserts that the cases referred to by the Prosecution are distinguishable from tbe cnrrent case since in 
those cases the circumstances involved crimes agairu:t prisoners on the basis of their ethnicity or religion and ''ii 
was the pattern of multiple pe.rpetratoi:s afuong the same group that showed a· discriminatory intent'' (Dordevic 
Response Brief, para. 20, referring to Prosecutinn Appeal Brief, fn. 140). 

zsn Dardevic Response Brief, para. 22; Appeal Hearing, 13 May 2013, AT. 1_94-196. Dordevic argues in particular ihat 
• . the Trial Chamber's reference to the ''limited number of incidenfs relied on to support" the allegation of 

persecutions through sexual assault clearly indicates that it exJIIIlllled all the ,:elevant facts (Dordevic Response 
Brief, para. 22). . . _ • • 

2'71 Dori!evic Response Brief, paras 21-22 (emphasis Jn original). 
2574 See Dardevic RespoIIBCBrief, paras 10-11, 35; Appeal Hearing, 13 May 2013, AT. 193. 
2575 Dordevic Response Brief, para. 21. 
"'' Dardevic Response Brief, para. 22 (emphasis in original). 
2511 Kmojelac Appeal Judgement, para. 184. 
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iiltent" _2578 Circumstances 1hat may be taken into consideration iilclude 1he operation of a prison (in 

particular, the systematic nature of the crimes committed agaiilst a racial or religious group wi1hin 

that prison) and 1he general attitude of 1he alleged perpetrator of 1he offence as seen 1hrough his or 

her behaviour. 2579 The Appeals Chamber further recalls that, if out of a group of per.sons selected on 

the basis of racial, religious, or political grounds, only certaiil persons are singled out and subjected 

to mistreatment, a reasonable trier of fact may infer that this mistreatment was· carried out on 

discriminatory grounds. 2580 

1910 

877. fu making its finding on discriminatory intent, the Trial Chamber stated 1hat "no specific 

evidence" had been presented and that, "considering the limited number of iilcidents", "the ethnicity 

of the two women alone" was an iilsufficient. basis to establish discriminatory httent.2581 The 

Appeals Chamber finds that, ii1 so considering, the Trial Chamber failed to evaluate the surroum;ling 

circumstances of \Vitness K20's and Witness Kl4's sexual assaults and the broader context ii1 

which these crimes occurred. 2582 For example, the· Trial Chamber failed to consider that these 

. crimes occurred in the course of the forcible displa=ent of the Kosovo Albanian population 

carried out by the Serbian forces pursuant to the JCE.258
' It further failed to take into account that 

the JCE was implemented 1hrough a systematic campaign of terror and violence, aimed at forciilg 

the Kosovo Albanians to leave Kosovo to ensure Serbian control over the ·province.2584 Inthe 

Appeals Chamber's view, the Trial Chamber's failure to consider these factors, together with its 

statement that "specific evidence" was required, shows that the Trial Chamber iilcorrectly applied 

the relevant legal standard and thereby committed an error oflaw. 

2578 Trial Judgement, paras 1759-1760. See Blas/de Appeal Judgement, para. 164, citing Krnojela{: Appeal Judgement, 
para. 184. See also Kordic and Cerkez Appeal Judgement, para. 110. . 

2579 Krnojelac Appeal Judgement, para. 184. There, the Appeals Chamber found that iu a situation when only the non­
Serb detainees in a pmon were subjected to beatings and forced labour, it was reasonable to conclude that these 
acts were committed because of the political or religious affiliation of the victims, and that they were committed 
with the requisite discriminatory intent (Krnojelac Appeal Judgement, paras 186, 201-202, see also paras 236-237 
regarding forcible displacement). • • . 

"'' Naletilic and Martinovic Appeal Judgement, para. 572, referring to Kordu! and Cerkez Appeal Judgement, where 
the Appeals Chamber found that in a sitoation in which all the guards belong to one ethnic group and all the 
pr:i,;oners to another, it could reasonably be inferred that the !airer group was being discriminated against (Kordic 
and Cerkez Appeal Judgement, para. 950); Kvoc'1ca et al. Appeal Judgement, where the Appeals Chamber stated 
that since almost all.the detainees in the carop belonged to the non-Serb group, it could reasonably be coocluded 
that the reason for their detention was membership of that group and that the detention was therefore of a 
discriminatory character (Kvocka et aL Appeal Judgement, para. 366). 

2581 Trial Judgement, para. 1796 ( emphasis added). • 
2581 A,; recalled above, provided that it is substantiated by the circumstances surrounding the acts allegedly underlying 

the crime of persecutions, the discriminatory intent may he inferred from the context of the attack (see Naletilic! and 
Martinovic Appeal Judgement, para. 129; Bla:Ikic Appeal Judgement, para. 164; Krnojelac Appeal Judgement, 
para. 184). · • • 

2513 See Trial Judgement, paras 817-832, 834-835, 1142-1160, 1617-1679, 1791, 1793, 2007, 2034-2035, 2126, 
2128-2130, 2136. 

2584 See Trial Judgement, paias 2007, 203'5, 2126, 2128, 2130-2131. See also supra, paras 116-120,153-159. 
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878. In light of this legal error, the Appeals Chamber will apply the correct legal standard to the • 

evidence and determine whether it is itself convinced beyond reasonable doubt· that the sexual 

assaults of Witness K20 and Witn~ss Kl 4 were committed with discriminatory intent and 

• constituted persecutions as a crime against humanity. 

879. Jn this regard, the Appeals Chamber also recalls.that it has previoUBly found that the Kosovo 

Albanian girl in a convoy in Pristina/Prishtine municipality aod the other two young Kosovo 

Albanian women in Beleg were sexually assaulte~ 2585 and notes the Prosecution's submission that 

these sexual assaults also constituted persecutions. 2586 

880. The Appeals Chamber will therefore consider the • sexual assaults of these five young 

women together and determine whether it is convinced beyond.reasonable doubt that these acts 

constituted persecutions. 

3. Whether the sexual assaajts constituted persecutions 

(a) Arguments of the parties 

881. With respect to Witness K20, the Prosecution argues that the Trial Chamber erred when it 

ignored the context in which she was raped and overlooked direct evidence of discriminatory 

intent.2587 It submits that Witness K20' s sexual assault was committed in the course of the forcible 

ex_pulsion of Kosovo Albanians from Beleg, during which they were robbed, beaten, killed, 

detai.Md, and subjected to many discriminatory acts by Serbian forces.2588 The Prosecution further 

submits that the Trial Chamber ignored direct evidence of discriminatory intent, namely persecutory. 

remarks made by the perpetrators.2589 

882. With respect to Witness K14, the Prosecution contends that the Trial Chamber erred in fact 

when it concluded that no specific evidence had been presented to establish the discriminatory 

intent of the perpetrators of her rape.2590 The Prosecution submits that leading up to her assault; 

Witness Kl.4 endured a series of persecutory acts because she was Kosovo Albanian. 2591 It notes 

that Witness Kl 4 and her family were among the Kosovo Albanians in Pristina/Prishtine town who 

:ms See supra, paras 859, 869. 
"'" See supra, para. 870. . . 

· ,m Pr~cutionAppealBrief, paras 25-33; Appeal Hearing, 13 May 2013, AT. 179-180. 
25" Prosecution Appeal Brief, paras 25-26, 28, 33; Appeal Hearing, 13 May 2013, AT. 180. 
25" Prosecution Appeal Brief, paras 25, 28'-29, 31-33; Appeal Hearing, 13 .May 2013, AT. 180-182, 204. • 
2590 Prosecution Appeal Brief, para. 8. See Prosecution Appeal Brief, paras 9-17. 
"" Prosecution AppealBrie~ paras 10-11, 15-17; Appeal Hearing 13 May 2013, AT. 182-183. 
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were forced from their homes and escorted from the town by Serbian forces, that she and her family 

were repeatedly fo~ from one village to another in order to seek safety from the• Serbian forces' 

attacks against Kosovo Albanians, .and that ultimately, following her rape; Witness Kl4 and her 

sister fled to FYROM out of fear.2592 According to the Prosecution, Witness Kl4's rape "cannot be 

divorced from the chain of discriminatory acts" she endured prior to her llight.2593 

883. With regard to the two young Kosovo Albanian women in Beleg, who· were detained 

together with Witness K20, and the Kosovo Albanian girl in a convoy, the Prosecution submits that 

their sexual assaults also took place during; and as part of, the campaign of persecutory violence by 

Serbian forces with the aim of forcing the Kosovo Albanian population to leave Kosovo, and 

amounted to persecutions.2594 It submits tliat it would be "simply wrong" to separate the acts of 

sexual violence from the other persecutory acts these young women endured.2595 The Prosecution 

submits that the sexual assaults of the two women in Beleg were committed in the course of the • 

forcible expulsion of Kosovo Albanians from Beleg, during which they were robbed, beaten,.killed, 

detained, and subjected to many discriminatory acts by Serbian forces.2596 During these events, 

women, such as the two women in question, were .particularly vulnerable as they were separated 

from the men . before being detained.2597 The Prosecution also points to direct evidence of 

discriminatory intent, namely persecutory remarks made by the perpetrators of the sexual assaults 

of these two women. 2598 With respect to the Kqsovo Alb~an girl in a convoy, the Prosecution 

notes in particular that Serbian forces created an atmosphere of terror that caused Kosovo 

Albanians, including the girl in question, to flee in convoys. 2599 According to the Prosecution, in 

these circ~stances the displaced persons were vulnerable to mistreatment by Serbian forces, who 

continued to harass and abuse displaced persons, including those fleeing in the .same convoy as the 

girl.2600 In such circumstances, "Kosovo Albanians girls were easy targets."2601 

"" Prosecution Appeal Brief, p?,ras 10-11, 15; Appeal Hearing 13 May 2013, AT. 182-183. 
25" Prosecution Appeal Brief, para. 16. 
25" Prosecution Appeal Brief, paras 6, 18, 23-24, 38; Appeal Heazmg, 13 May 2013, AT. 179-180, 182, 184. 
259' Appeal Heazmg, 13 May 2013, AT. 182-183, 190. 
"" Prosecution Appeal Brief, para. 38. See also Prosecution Appeal Brief, para. 26; Appe,1 Hearing, 13 May 2013, 

AT. 180, 182, 201. 
''"' Prosecution Appeal Brief, para. 38. 
259

' Prosecution Appeal Brief, paras 25, 28-29, 33. 
"" Prosecution Appeal Brief, para. 19; Appeal Hearing, 13 May 2013, AT. 183. 
" 00 Prosecution Appeal Brief, paras 20, 23. j 

. 
2601 Prosecution Appeal Brief, para. 23. /l .. 
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884. The Prosecution also argues that even if the motivation of the pel'petrators of the sexual 

assaults was entirely sexual, this does not preclude a finding that they acted with discriminatory 

intent. 2602 

1907 

885. Dordevic responds that the sexual assaults of Witness K20 and Witness K14 were not linked 

to any "persecutory plan" but committed by "criminals operating in the theatre of war under the 

cover of night". 2603 He further responds that, while the Trial Chamber did not address Witness 

K20's e'l<idence on the persecutory statements of the perpetrators, it is clear from the Trial . 

Judgement tb,tt it thoroughly considered Witness K20's e'l<idence in making its findings on the 

crimes in Beleg, and thus also "would have considered" her evidence on these statements. 2604 He . 

also submits that "all references [which ·according to the Prosecution show discriminatory intent] 

were merely to 'NATO' (an alliance army) planes flying overhead and the 'U<:X' (a _terrorist 

organization) and not persecutory statements with regard to an ethnicity" ,2605 

(b) Analysis 

a. Discriminatory intent 

i. Introduction 

886. In order to find that the sexual assaults of the five young women aroount to the crime of 

persecutions, the Appeals Chamber must be satisfied· that the only reasonable inference is that the • 

sexual assualts were carried out with the intent to discriminate on political, racial, or religious 

groimds.2606 In this respect, the Appeals Chamber recalls that the requisite discriminatory intent 

cannot be inferred directly from the general discriminatory nature of an attack characterised as a 

crime against humanity .2607 It may nevertheless be inferred from the context of the attack ~o long 

as, in the light of the facts of the case, ·circumstances surrounding the commission of the crime 

2602 Appeal Hearing, 13 May 2013, AT. 184, 189, 206, refea:ing to Kunarac et al. Appeal Judgement, paras 153, 155. 
In general, the Prosecution argues that scx1llll assault should not be treated differently from other violent acts 
simply because of its sexual component (Appeal Hearing, 13 May 2013, AT. 176). • 

2003 E>ordevic Response Brief, paras 25-30. E>ordevic also submits that it is not sufficient for an accused to be aware 
that be or she is, in fact, acting in any way that is di•ctiroinatory, bnt must consciously intend to discriminate 
(Appe,u Hearing, 13 May 2013, AT. 193-194, referring to Trial Judgement, para. 1759, Brdanin Trial Judgement, 
para. 996, Kordi6 ami Cerkez Trial Judgement, para. 217). • 

""" E>ordevic Response Brief, pai:a. 29, referring to, inter alia, Trial Judgement, fns 4463-4480. 
"'°' E>ordevic Response Brief, para. 28 (citations omitted). 
260' Deronjic Judgement on Sentencing Appeal, para. '109; Bl,µ'1d.6 Appeal Judgement, para. 131; Kmojelac Appeal 

Judgement, para 185. See Trial Judgement, para. 1755. 
um See Kvocka et al. Appe,,l Judgement, para. 366. See also B/as'1d.6 Appeal Judgement, para. 164, citing Kmojelac 

Appe,,l Judgement, para. 184; Kordi6 and Cerktz Appeal Judgement, para. 110. 
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substantiate the existence of such intent.2608 Furthermore, the case law shows that the fact that 

crimes occurred while the victims were - on discriminatory grounds - deported or detained prior to 

deportation, has been considered in order to infer discriminatory intent from the circumstances.2609 

887. The Appeals Chamber further recalls that personal motive does not preclude a perpetrator 

from also having the requisite specific intent. 2610 The Appeals Chamber emphasises that the same 

applies to sexual crimes, which in this regard must not be treated differently from other violent acts 

simply because of their sexual component. Thus, a perpetrator may be motivated by sexual desire 

but at the same time also possess the intent to discriminate against his or her victim on political, 
' 

racial, or religious grounds. 25ll Furthermore, the Appeals Cruµnber recalls that, although the crime 

of persecutions often refers to a series of acts, a single act may qualify as persecutions as long as it 

discriminates in fact and is carried out deliberately with the intention to discriminate on one of the 

listed grounds.2612 

1906 

888. As recalled earlier, the Trial Chamber found that a joint criminal enterprise existed, which 

had the discriminatory common purpose of modifying the ethnic balance of Kosovo to ensure Serb 

control over the province.2613 The Appeals Chamber observes that the Trial Chamber f~und· that, in 

the context of the JCE, in the period between March and June 1999, Serbian forces carried out "a 

campaign of terror and extreme violence in Kosovo directed against [the]· Kosovo Albanian 

people". 2614 It found thaf "deportations, murder~. forcible transfers and persecutions were typical 

features of [this] campaign" and that the actions of the Serbian forces: "were directed to terrorizing 

the Kosovo Albanian population, killing mge numbers of them and making the: remainder leave 

'"" See Kvocka et al. Appeal Judgement, par•; 366. See also Bla!kic Appeal Judgement, pw;a. 164, citing Kmojela.c 
Appeal JudgeII)f:llt, para. 184; Kordic and Cerkez Appeal Judgement, para. ll0. 

"'" Krnojelac Appeal Judgement, paras 185-186; Kordic a~d Cerkez Appeal Judgement, pora. 950; Kvocka et al. 
Appeal Judgement, paras 462-463; Naletelic ®d Martin.ovm Appeal Judgement, para. 572. 

2610 Kvocka et al. Appeal Judgement, para. 463; Kmojelac Appeal Judgement, para. 102; lelisic Appeal Judgement, 
para. 49. 

2511 See Kvoc"ka et aL Appeal Judgement, para. 370 (where the Appeajs Chamber coruidered that the Trial Chamber 
reasonably conclude that Radie acted with the required discriminatory intent when he committed rape and sexual 
violence against non-Serb women ''notwithstanding his personal motives for c□mrrritting these acts" (Kvocka et al. 
Appeal Judgement, p~. 370). See also Kunarac et ol. Appeal Judgement, para. 153 (where the Appeals Chamber 
held !hat even jf the perpetrator's motivation is entirely sexual, it does not follow that the perpetrator does not have 
the intent to commit an act of torture (Kunarac et al Appeal Judgement, para. 153)); Jelisic Appeal Judgement, 
para. 49 (where the Appeals Chamber held that a perpetrator-of the crime of genocide may act to obtain personal 
econontlc benefits, or political advantage or some form of power, but this does not preclude him or her from also 
having the specific intent to commit genocide (Jelisic Appeal Judgeinent, para. 49)). 

2612 KordJc and Cerkez Appeal Judgement, para. 102, citing Blaslcic Appeal Judgement, para. 135; Vo.riljevic Appeal 
Judgement, pera. ll3. • • 

" 1' Trial Judgement, para. 2007. See also supra, para. 86. 
261_• See Trial Judgement, para. 2130. See also Trial Judgement, paras 1597-1601, 1617-1679, 2007, 2027-2029, 

2034-2035, 2126, 2128-2130. • 
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Kosovo, so that ultimately the whole, or a substantial proportion of the population of .Albanian 

ethnicity would no longer live in Kosovo",2615 The.Trial Chamber found that this campaign_was 

also carried out in the Decani/Dec,an and Pristina/Prishtine municipalities where, in the same time 

period. the five sexual assaults at issue took place.2616 The Appeals Chamber will now look at these 

sexnal assaults in tum to assess whether they were carried out with the required dis~atory 

intent. 

ii. Witness K20 and the other two young Kosovo Albanian women in Beleg 

889. The sexual assaults of Witness K20 and the other two Kosovo Albanian women took place 

in Beleg in Decani/Degan municipality.2617 The Trial Chamber found that, on 29 March 1999'. 

Kosovo Albanians in Beleg were violently forced from their homes, subjected to_ searches and 

beatings, forced to relinquish their identification documents, rounded up and detained under guard 

overnight, and ultimately deported to Albania by Serbian forces on 30 March 1999.
2618 

The Trial 

Chamber also found that Serbian forces looted and set fire to the homes of Kosovo Albanians 

dnring these events in Beleg.2619 

890. Witness K20, along with her family, and the other two young women were among the 

people who were targeted by Serbian forces in Beleg.2620 Witness.K20 gave evidence that in the 

early morning of 29 March 1999, she and her family were forced from their hcime and into a 

basement together with other families.2621 While detained in this basement. members of the Serbian 

forces made co=ents to the group including: "[y]ou asked for NATO, riow they will come and 

save you. Do not cry, there is no wedding without meat, you asked for this yourself' and "[y Jou 

shouldn't cry. You should have thought earlier, because now you're at war with the state. But 

NATO will come and help you."i622 Later in the day, Witness K20 was brought to another _house 

where she was again detained by Serbian forces together with her mother, sisters, and a group of 

other Kosovo Albanian women and children, including Witness K58, and the other two young • 

2615 Trial Judgement, paras 2035, 2130. • • 
261' Trial Judgement, paras 817-832, 834-835, 1142-1160, 1649-1650, 1672-1673, 1791, 1793, 2027, 2029, 2034-2035, 

2129-2130; supra, paras 859, 869. 
2617 Trilll Judgement, para. 1793; supra, paras 866-869. 
2518 TrilllJudgement, paras 1144-1149, 1153-1156, 1159, 1673, 1774, 2027. 
"'' Trial Judgement, paras 1148, 1155, 1160, 2027, • 
"'° Trilll Judgement, paras 1145-1153; Exhibits P1279 (confidential), pp 2-6; P1280, pp 2--6. 
2021 Ex!nbits P1279 (confidential), pp 2-3; P1280, pp 2--3. See Trial Judgement, P"'8- 1146; K20, 27 Aug 2009, 

T. 8490-8492. 
'"' ExhibilB Pl279, p. 3 (confidential); P1280, p. 3; P1281 (confidential), pp 5221-2522. See Trial Judgement, 

para. 1146. • 
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women.2623 Late at night, members of the Serbian forces took Witness K20 and the other two 

• women to a courtyard under the pretence .that they needed women for cleaning.2624 While the three 

young women stood in the courtyard, soldiers cursed NATO planes that flew overhead saying 

"[f]uck NATO's mothers" and pointed their thumbs to the planes.2625 Witness K20 and the other 
2626 • 

two women were then taken to another house. Witness K20 became very scared as she "knew 

what was going to happen" having heard that "the Serbs were raping the Kosovar girls and 

women".2627. lndeed, as found by the Trial Chamber, Witness K20 was raped by several Serbian 

· soldiers. 2628 When she screamed, one of the soldiers threatened her, telling her not to scream or he 

1904 

would ''fuck [her] mother" .2629 During Witness K20' s ordeal, the same policeman who had expelled 

Witness K20 and her family from their home earlier in the day stood guard in the doorway of the· 

room and she could see soldiers waiting in the hall behind him.2630 The policeman co=ented to 

her afterwards: "[t]he [KLAl did worse than they are doing. You can handle them."2631 The Appeals 

Chamber has found that like Witness K20, the other two young women were also sexually assaulted 

by members of the Serbian forces that same night while detained. 2632 Furthermore, there is evidence. 

that on the same night, some twenty young Kosovo Albanian women in Beleg were systematically 

selected and removed by soldiers from the room where Witness K20 and the group of women and 

children were being held.2633 When they returned to the room they were crying, had dishevelled 

hair, and one was overheard telling her mother that she had been raped.2634 Toe next mopling, 

_Witness K20, Witness K58, the other two women, and the group of women and children were 

2623 Exhibits P1079 (confidential), pp 5-6; 1'1080, pp 5-6; Pl279 (confidential), p. 4; P1280, p. 4; Pl281 (confidential), 
pp 2525-2526. See Trial Judgement, para. 1149; supra, paras 866-867. 

2'U K20, 27 Aug 2009, T. 8494 (closed session); Exhibits P1279 (confidential), p. 4; Pl280, p. 4; 1'1281 (confidential), 
p. 2527. See also Trial Judgemeot; para. USO; K58, 13 Jui 2009, T. 7299; Exhibits Pl079 (confidential), p. 6; 
Pl080,p. 6. 

'"" ExhibitP1279 (confidential), p. 4; Pl280, p. 4. 
2626 Exhibit P1279 (confidential), p. 4; Pl280, p. 4. 
1C27 ExhibitP1279 (coafideotial), pp 4-5; P1280, W 4-5. 
"'" Trial Jndgement, para. 1151, 1793. See Exhibits Pl279 (coafidential), p. 5; Pl280, p. 5; Pl281 (confidential), 

p. 2529-2532. • • 
""' Exhibits P1279 (confideotial), p. 5; Pl280, p. 5. 
2630 Exhibits P1279 (confidential), pp 4-5; P1280, W 4-5. 
2631 Exhibits )'1279 (confidential), p. 5; Pl280, p. 5. 
2631 See supra, para. 869. . • 
2633 Trial J1]dgement, para. 1152; K58, 13 Jui 2009, T. 7298-7299; Exluoits Pl079 (confidential), p. 6; Pl080, p. 6; 

P1081, pp 7467-7468;. • • 
2634 Trial Judgement, paras 1152, 1794; Exhibits Pl079 (confidential), p. 6; P1080, p. 6; Pl081, p. 7468. 
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ordered to leave for Albania2635 and were told: "America is waiting for you, you will live like in 

America . .,2636 
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891. In addition to these specific circumstances, the Appeals Chamber also.takes into account the 

broader context of the sexual assaults. In this respect, it considers that Witness K20' s rape took 

place in the context of the systematic campaign of terror and violence invo.lving the commission of 

numerous persecutory ~cts against Kosovo Albanians2637 with the aim to . force the Kosovo 

Albanians out of Kosovo.2638 Witness K20 was sexually assaulted just prior to her expulsion.2639 

The Appeals Chamber further notes that Witness K20 was Kosovo Albanian and that the 

perpetrators were members of the Serbian forces, who also carried out the general attack on the 

Kosovo Albanian population. 2640 

892. The Appeals Chamber finds that Witness K20' s direct evidence of her rape as set out above 

and in the Trial Judgement, considered in conjunction with the circumstances surrounding her rape 

and the context in which it occurred, clearly supports the finding that Witness K20 was targeted • 

because of her ethnicity and that her rape was carried out with discriminatory intent In this respect, 

the Appeals Chamber, Judge Tu=ukhamedov dissenting, considers that, even if .it were to be 

assumed that the perpetrators also were motivated by sexual desire when they raped Witness K20, 

• their decision to do so arose out of a will to discriminate against her on the basis of ethnic grounds. 

893. As set out above, the other two young women from Beleg were.held in the same house as 

Witness K20 and Witness K58, and were taken to a nearby house together with Witness K20 on the 

evening of the sexual assault.2641 The circumstances surrounding the sexual assaults of the other two 

women are therefore the same as those regarding Witness K20' s rape. This includes, in particular, 

evidence regarding: (i) the clear discriminatory nature of comments made by members of the 

Serbian forces to the three women as they were standing in the courtyard, (ii) comments made to 

the group of women and children,· (iii) the· fact that the perpetrators were members of the Serbian. 

"" K58, 13 Jul 2009, T. 7300; Exhibits P1079 (confidential), p. 7; P1080, p. 7; Pl279 (confidential), p. 6; Pl280, p. 6; 
Pl281 (confidential), p. 2533. See Trial Judgement, para. 1153. 

'"" Exhibit Pl279 (confidential), p. 6; P1280, p. 6; P1281 (confidential), p. 2533. Witness K58 stated that they were 
1nld "[gJo to Albania. You have asked for NATO." (Exhibits P1079 (confidential),' p. 7; Pl080, p. 7; K58, 13 Jul 
2009, T. 7300). . -

''""See Trial Jndgement, paras, 1145,1154, 1672,1673, 1777-1778, 1781, 1783, 1790, 1811,'1819, 1825, 1832, 1837, 
• 1841, 1850, 1854-1856, 2027-2035, 2129-2130. See supra. Sections XVI.B, XVII.B. The Appeals Chamber notes 

that the Trial Chamber found that during this cmnpaign, Kosovo Albmrillns were specifically targeted on tbe basis 
of their ethnicity (see Trial Judgement, pam 1649-1650, 1777-1778, 1781, 1783). 

''" Trial Judgement, paras 2007, 2035, 2126, 2128-2130, 2143-2144. 
"" Trial Judgement, paras 1151, 1153, and refe= cited therein. 
2640 Trial Judgement, paras 1151, 1597-1598.1601, 1791, 1793, 2027-2029,2036-2051. 
"

41 Sec supra. paras 866, 890. 
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forces who were also involved in the forcible traruifer of Kosovo Albanians, (iv) the fact that both 

women were Kosovo Albanian, and (v) the fact that their sexual assaults took place in the context 

of their forcible transfer. 2642 The Appeals Chamber, Judge Tuzmukhamedov dissentirig, therefore 

finds that the only reasonable inference that can be orawn from fue evidence is that the perpetrators 

acted with discriminatory intent when they sexually assaulted the other two young women. Like for 

Witness K20's perpetrators, the fact tba.t they may have also been motivated by personal motives, 

does not affect the conclusion tba.t they acted with the intent to discriminate. 

iii.. Witness K14. 

1902 

894. Turning now to Witness Kl 4, this witness and her family were amongst the many Kosovo 

Albanians who were forcibly expelled from their homes and from the town of Pristlna/Prishtine by 

Serbian forces in late March 1999.2643 At the end of March 1999, they fled on a convoy to 

Grastica/Grashtice. 2644 Serbian forces swore at Kosovo Albanians in the convoy and told them to go 

to their "brothers in Albania'' and ask NATO for help.2645 After two or three weeks, Witness Kl4 
" 
~d her family had to flee yet again in a convoy, together with many other Kosovo Albanians, and 

returned to Pristina/Prishtine, hoping to find safety.2646 Serbian forces were standing along the road 

to Pristina/Prishtine as the convoy passed.2647 After returning to Pristina/Prishtine, one morning in 

May 1999, six Serbian policemen came to the house where Witness K14 and her family were 

staying.2648 They gave Witness Kl 4 and her family green cards to fill out, and told them they would 

return the next day to take the family to the Bozhur Hotel to get their papers stamped.2649 

Witness K14 and her family became frightened upon hearing this since the Bozhur Hotel was 

known as a place where people were mistreated.2650 The next day, two of the same policemen, 

accompanied by a third man, returned and forced Witness Kl 4 and her sister to come outside with 

them to their car.2651 While Witness K14's sister was then· allowed to return to the house, 

Witness K14 was taken to the Bozhur Hotel.2652 Many people of Kosovo Albanian etlrrricity we~ 

queuing. at the hotel.2653 Witness Kl 4, however, was taken to a separate room in the hotel where she 

2042• Soo supra, paras 866-869, 889-891; Trial Judgement, paras 11511-1151. 
,.., Trial Judgement, paras 823-824, and references cited therein. 
2644 Trial Judgement, paras 823-824, and references cited therein. • 
2645 Trial Judgement, paras 823-824, and references cited therein. 
"" Trial Judgement, para. 824, and references cited therein. 
2041 Trial Judgement, para. 824, and references cited therein. 
2643 Trial Judgement, para. 833, and references cited therein. 
-• Trial Judgement, para. 833, and refer=ces cited therein. 
2650 Exhibit P1325 (confidential), p. 4. 
2651 Trial Judgement, para. 834, and references cited therein. 
,.,, Trial Judgement, para.. 834, and references cited therein. 
2653 Trial Judgement, para. 835; Exhibit P1325 (confidential), p. 5. 
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was raped by one of the tw~ policemen.2654 A second policeman tried to come into the room, but 

was prevented by the first policeman after Witness Kl 4 promised to come out 'with him again and 

bring her. sister for the other policeman. 2655 In the subsequent days, the policemen continued to 

harass and infunidate Witness Kl 4 and • her family. 2656 Out of fear of further sexu:ai assault, 

Witness Kl4 and her sister fled to FYROM shortly thereafter on 24 May 1999.
2657 

895. The Appeals Chamber considers that Witness K14's rape, like those of Witness K20 and the 

two other youog women in Beleg, took place in the context of a systematic campaign of terror and 

violence involving the commission of numerous persecutory acts against Kosovo Albanians,
2558 

and 

aimed at creating conditions of terror and fear so as to force the Kosovo Albani,ms out of 
2559 ' Kosovo. The Appeals Chamber notes that Witness Kl 4 1actually fled as a result of her rape, 

fearing further sexual harassment. 2660 The Appeals Chamber further notes that Witness Kl 4 was 

Kosovo Albanian and the perpetrators of her sexual assault were persons in a position of authority 

and members of the Serbian forces who also carried out the general attack on the Kosovo Albanian 

people.2561 Given the specific and contextual circumstances surrouoding Witness Kl4's rape, the 

. Appeals Chamber, Judge Tuzmukhamedov dissenting, is satisfied that the only reasonable inference 

is that the perpetrators acted with discriminatory intent. In this regard, the Appeals Chamber, Judge 

Tuzmukhamedov dissenting, considers that, even if it were to be assumed thai the policemen were 

also motivated by sexual desire, the decision to rape Witness Kl 4 arose out of a will to discriminate 

against her on ethnic grouods. 

iv. Kosovo Albanian girl in a convoy in Pristina/Prisht:ine muoicipality 

896. The Appeals Chamber notes that the Kosovo Albanian girl in a convoy was fleeing with 

other displaced Kosovo Albanians in convoys from Grastica/Grashtice towards Pristina/Prishtine 

town in an effort to find safety.2562 As they travelled, the girl and those in the convoy with her were 

"' 4 Trial Judgement, para. 835, and references cited therein. 
2655 Trial Judgement, para. 835, and references cited therein. 
"'' Trial Judgement, para. 838, and references cited therein. The days after the incident, the policemen drove past 

Kl4's house several times honking the carhom (Trial Judgement, para. 838). 
265"1 Trial Judgement, para. 838, and references cited therein. , 
"" See Trial Judgemeot, paras 817-832, 1649-1650, 1777-1778, 1790, 1811, 1819, 1825, 1832, 1837, 1841, 1850, 

1854-1856, 20Z7'2035, 2129-2130; supra, paras 866-869, 8890891. See ""pra, Sections XVI.B, XVII.B. The 
Appeals Chamber notes that the Trial Chamber fowd that during this campaign, Kosovo Albanians were 
specifically targeted on the basis of their ethnicity (see Trial Judgement, paras 1649-1650, 1777-1778, 1781, 1783). 

2659 Trial Judgement, paras 1649-1650, 1791, 1793, 2007, 2035, 2126, 2128-2130, 2143-2144. 
""' Trial Judgement, paras 838, and reference, cited therein. 
2661 Trial Judgement, paras 834-835, 1597-1598, 1601, 1791, 1793, 2027-2029, 2036-2051. 
2661 Trial Judgement, paras 824, 832, and references cited therein. 

348 

Case No.: IT-05-87/1-A. 27 January2014 

l 
I 

' '' 



targeted and hllrassed by_ Serbian for~es on the basis of their etbnicity! 663 Serbian forces stood 

along the road when the convoy with the girl passed, they stopped and beat some Kosovo 

Albanians, and confiscated vehicles .2664 The Appeals Chamber further notes Witoess Kl 4' s 

evidence that she heard that Kosovo Albanian women were taken out of the convoy by members of 

the Serbian forces.2665 As the Appeals Chamber has already found, the K.osovo Albanian girl was 

similarly taken out of the convoy and into the woods, where she was sexually assaulted by a 

policeman and another man, who carried knives and was dressed in green camouflage trousers. 2666 

1900 

897. The Kosovo Albanian girl's sexual assault took place in the context of. the systematic 

campaign of terror and violence involving the commission of numerous persecutory· acts against 

Kosovo Albanians,2667 and aimed at forcing them out of Kosovo.2668 The girl in a convoy was 

sexually assaulted while she and other Kosovo Albanians sought safety, and were travelling in a 

convoy along a road lined with Serbian forces.2669 The Appeals Chamber, Judge Tuzmukhamedov 

dissenting, finds that the specific and contextual circumstances surrounding 1he commission of this • 

sexual assault demonstrate that the only reasonable inference was that it was carried out with 

discriminatory intent. Whether" 1he perpetrators also acted out of sexual desire does not alter this . 

conclusion. It particularly notes that the girl was travelling in a convoy with other fleeing Kosovo 

Albanians, who were systematically harassed by Serbian forces standing along the road while the 

convoy passed. The girl's sexual assault cannot be viewed separately from these circumstances. 

898. Having concluded that the sexual assaults of the five women were carried out with 

discriminatory intent, the Appeals Chamber now turns to consider whetller the other elements of 

persecutions as a crime against humanity are satisfied. 

2063 Trial Judgemen~ paras 824, 832, and references cited therein, 17?&-1778, 2136; supra, paras 85&-859; Exhibits 
P1325 (confidential), p. 3; Pl326 (confidential), pp 1421-1425; K14, 24 Sep 2009, T. 8993-8996, 9016, 9022-9023 
( closed session). The Appeals Chamber also notes generally that in Priltina/Prishtirio, as pre,iously described in the 
context of the sexual assault of Witness Kl 4, Kosovo Albanians were forcibly expelled from their homes snd 
subjected to violence and abuse by Serbian forces (Trial Judgement, paras 805-840, 1649, :2029; see supra, 
paras 894-895). . _ 

2664 Trial Judgement, paras 824, 832, and references cited therein. See also Exhibit Pl325 ( confidential), pp 3-4. 
2665 Exhibit Pl325 (confidential), p. 4, 
2666 See supra, para. 859. See also Trial Judgemen~ para. 832; Exhibit Pl325 (confidential), pp 3-4. 
2'" See Tri.al Judgement, paras 817-832, 1649-1650, 1777-1778, 1790, 1811, 1819, 1825, 1832, 1837, 1841, 1850, 

1854-1856, 2027-2035, 2129-2130; supra, para. 859. See supra, Sections XVI.B, XVIl.B .. The Appeals Chamber 
notes that the Trial Chamber found that during this campaign, Kosovo Albani.am were specifically targeted on the 
basis of their ethnicity (see Trial Judgement, paras 1649-1650, 1777-1778, 1781, 1783). 

2668 Trial Judgement, paras 1649-1650, 1791, 1793, 2007, 2035, 2126, 2128-2130, 2143-2144. 
2669 Trial Judgement, paras 817-832, 1597-1598, 1601, 1792, 2027-20'29, 203&-2051; supra, paras 857, 859. 
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b. Chapeau requirements and equal gravity 

899. Toe Appeals Chamber recalls that the Trial Chamber found that, at the time the sexual 

assaults took place, an armed conflict existed and tliere was a systematic attack against the Kosovo 

Albanian civilian. population. 2670 With regard to the nexus requirement; the Appeals Chamber finds 

that the evidence discussed above, viewed as a whole and together with the Trial Chamber's 

fmdings, 2671 establishes that all five sexual assaults were part of a widespread and systematic attack 

against the Kosovo Albanian civilian population, and that the perpetrators knew that their acts were 

part of this attack. 

900. Toe Appeals Chamher finther recalls that in order tor underlying acts to amount to 

persecutions as a crime against humanity, they must be of equal gravity or severity as either acts 

eoumerated under Article 5 of'the Statute.2672 ln this regard, the_Appeals Chamber notes that the 

Trial Chamber found that Witness K20 and Witness K14 were raped, which is listed as a crime 

against humanity under Article 5(g) of the Statute.2673 Toe Appeals Chamber found that the Kosovo 

Albanian girl in a convoy and the two young women in Beleg were sexually assaulted,
2674 

which is 

not listed in the Statute as a crime against humanity. The Appeals Chamber, however, recalls that 

sexual assault may be punishable as persecutions under international criminal law, "provided that it 

reaches the same level of gravity as the other crimes against humanity enumerated in Article 5 of 

the Statute".2675 The Appeals Chamber also recalls that sexual assault by definition constitutes an 

infringement of a person's physical or moral integrity.2676 Furthermore, it notes that the sexual 

2670 TrutlJudgement, paras 1595-1600. • • 
2611 See Trial Judgement, paras 1595-1601, 1649-1650, 1672-1673. With respect to Witness K20, Dordew: argues that 

her sexual assault was "not condoned" by Serbian forces and that it has not been shown that the perpetrators "were 
attempting to perseculll as part of a plan'', sobmitting that instead "they were criminals operating in the theatre of 
war under the cover of night'' (Dordevic Response Brief; paras 27-30). Regarding Kl 4, Dordevic submits· that the 
cireumstances of her assault "does not pcm! to persecutory intent, rather the crime appears to have been pe,petrated 
by opportuvistic criminals" (Dordevic Response Brief, para. 25). In support of this contention, he points to 
evidence that the perpetrator of her rape paid the "Roma'' who had helped tbe perpetratnr take Witness K14 to the 
llozhur Hotel where she was raped, notes that the description of the perpetrator's car does not coincide with a 
regulation vehicle for MUP forces, and argues that the Trial Chamber failed to fully analyse whether the 
individuals, including the man who lawr raped her, and who came to Witness Kl 4' s house the day prior to her rape, 
were indeed "legi.timaw" Serbian forces in light of Witness K14's difficulty in identifying uniforms (Dordevic 
Response Brief, para. 25). Dordevj6 merely repeats eiguments raised and rejecllld at trial without raising any new 
issues or demonstrating any error (see Dordevic Closing llrief, paras 951-952, 957-974). 

2672 . Simic· Appeal Judgement, para, 177; Blas'?dc Appeal Judgement, para. 135; Krnojelac Appeal Judgement, 
paras 199, 221. 

2673 Trial Judgement, paras 1791, 1793. 
2614 See supra, paras 859, 869. 
2675 Brdanin Trial Judgement, para. 1012. See Brdanin Appeal Judgement, para. 296; Simic Appeal Judgement, 

para. 177; Naletilic a.nd Martinovic Appeal Judgement, para. 574; BlaJ/dt Appeal Judgement, para. 135; Kordic 
and Cerkez Appeal Judgement, paras 102-103. . 

2676 See supra, paras 850-852. { 
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assaults in question were committed against young women, by multiple perpetrators, and in a 

general context of fear, intimidation, and harassment. 2677 Therefore, the Appeals Chamber is 

satisfied that these sexual assaults reach the same kvel of gravity as other crimes lis~ in Article. 5. 

(c) Conclusion 

901. Based on all the foregoing, the Appeals Chamber finds that the crime of persecutions as a 

crime against humanity has been established through the sexual assaults o_f Witness K20 and the 

other two young women in Beleg, Witness Kl 4, and the Kosovo Albanian girl in a convoy. 

D. Dordevic's responsibility 

1. Introduction 

902. The Trial Chamber found that a common plan existed among. the political, military, and 

1898 

• police leadership of the FRY and Serbia aimed at modifying the ethnic balance in Kosovo.2678 It 

further found .that Dordevic significantly contributed to this co=on plan. and that he shared the 

intent to :iinplement it.2679 The Appeals Cham)Jer has upheld these findings of the Trial Chamber.2680 

Further, the Appeals Chamber has overturned the Trial Chamber's finding that the sexual assaults 

of Witness K20 and Witness K14 did not constitute persecutions as a crime against humanity.2681 

The Appeals Chamber has also found that the sexual assaults of the Kosovo Albanian girl in a 

convoy and the other two Kosovo Albanian women in Beleg amounted to persecutions as a crime 

against humanity.2682 

903. Before addtessmg the Prosecution's submission that Dordevic should be convicted pursuant 

to the third category of joint criminal enterprise for persecutions through sexual assaults as a crime 

against humanity, 2683
. the Appeals Chamber will first address two legal issues Dordevic raises in bis 

response with regard to the third category of joint criminal enterprise. 

2ul7 See Trial Judgemens paras 824,832, 1145-1156, 1649-1650, 1673. 
207

• Trial Judgemen, paras 2007-2008, 212&-2130. 
2079 Trial Judgement, paras 2154-2158, 2193. See also Trial. Judgemens para. 1981. 
2680 Seesupi-a, Chapters IV-VII, X-XI. 
2681 See supra, paras 877, 901. 
20112 See supra, para. 901. 
"'" See infra, Section XJX.D.3. 

351 

Case No.: IT-05-87/1-A 27 January 2014 



1897 

2. Legal issues raised by Dordevic 

(a) Mens rea standard for crimes under the third category: of ioint crinrinal enterprise 

a. Arguments of the parties 

904. Dordevic submits that the Prosecution suggests an incorrect standard for criminal liability 

under the third category of joint criminal enterprise.2684 He contends that the Prosecution applies an 

overly expansive standard in arguing that he was aware that sexual assaults "nught" • be 

cornrnitted.2685 Instead, D~rdevic subrits that the requisite mens rea for the third category of joint 

criminal enterprise liability requires that the possibility that a crime could be committed is 

"sufficiently substantial as to be foreseeable.to an accused".2686 

905. • The Prosecution replies that Dordevic misstates the foreseeability standard for the third 

category of joint criminai enterprise liability, and attempts to raise the standard from possibility to 

substantial possibility. 2687 

b. Analysis 

906. The Appeals Chamber recalls that under the third category of joint criminal enterprise, an 

accused can be held responsible for a crime outside . the· common purpose if, under the 

circumstances of the case: (i) it was foreseeable that such_ a crime might be perpetrated by one or 

more of the persons used by him ( or by any other member of the joint criminal .enterprise) in order 

to carry out the actus reus of the crimes forming part of the common purpose; and (ii) the accused 

26
'
4 Dardevic Response Brief, paras 37, 39-40. See also Dordevic Response Brief, paraS 49, 53. 

'"" :Qordevic Response Brief, paras 39-40, referring to Prosecution Appeal Brief, para. 42, Karadlic Appeal Deci<ion 
on Thir!i Category of Joint Criminal Enterprise Foreseeability of 25 June 2009, para. 18. See also E>ordevic 
Response Brief, para. 49. E>ordevic reiterates bis general objections to the third category of joint criminal enterprise 
as a mode of liability applied by the Tribunal,· arguing that it is not supported by customary international law 
(Dordovic Response.Brief, para. 41; see also E>ordevic Appeal Brief; paras 68-71). E>ordevic also repeats bis 
challenge to the application of the third category of joint criminal enterprise to specific intent crimes (Dordevic 
Response Brief, para. 38; see also Dordevic Appeal Brief, para. 155). The Appeals Chamber has dismissed these 
argumen1s under bis second and eighth. ground of appeal and therefore will not address them here (see supra, 
Sections ill. C. ill. E. • . • . 

'"" E>ordevic Response Brief, para. 39, referring to Karadiic Appeal Decision on Third Category of Joint Criminal 
Enterprise Foreseeability of 25 June 2009, para. 18. 

""' Prosecution Reply Brief, paras B-15. According to the Prosecution, sucl, an elevated standard is closer to the 
"probability" standard or the "substantially likely to occur" standm:d which have previously been rejected by the 
Appeals Chamber (Prosecution Reply Brief, para. 14, referring to Karadiic Appeal Decision on Third Category of­
Joint Criminal Eoterprise Foreseeability of 25 June 2.009, paras 15-18, Blas7cic Appeal Judgement, para. 33). 

' , 
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willingly took .that risk (i.e. the accused participated in the joint criminal enterprise with the 

awareness that ·such crime was a possible consequence thereof? 688 

907. The Appeals Chamber recalls that the mens rea standard for the third category of joint 

criminal enterprise liability does not require awareness of a "probability" tbat a crime would be 

committed.2689 Rather, liability under the third category of joint criminal enterprise may /lttach 

where an accused is aware that the perpetration of a crime is a possible consequence of the 

implementation of the co=on purpose.2690 However, the Appeals Chamber recalls that the 

"possibility standard": 

is not satisfied by implausibly remote scenario,. Plotted on a spectrum of likelihood, the JCE ill 
mens rea standard does not require an understanding that a deviatory crime would probably be 
commit.too; it does, however, tefilfe that a crime could be COmmitted is sufficiently substantial as 
to be foreseeable to an accused. " • 

908. The Appeals Chamber will therefore apply this standard when determining whether 

Dordevic is liable for the crime of persecutions through sexual assaults pursuant to the third 

category of joint criminal enterprise. 

(b) link between the JCE and the direct perpetrators of the foreseeable crimes 

a. Arguments of the parties 

909. Dordevic submits that, in order for a crime to be imputable to him pursuant to the third 

category of joint criminal enterprise liability, it must be proven that one of the members of the JCE 

used the physical perpetrator(s) to commit the foreseeable crimes in furtherance of the co=on 

plao.2692 

910. The Prosecuti.on submits that Dordevic' s argument that the physical perpetrators were not 

used m.order to commit sexual assaults misunderstands the Prosecution's appeal.2693 It argues that 

2688 Brdanm Appeal Judgement, paras 365, 411; Kvocka et aL Appeal Judgement, para. 83; Blas'kic Appeal Judgemens 
J;!a!a, 33; Va.rilje:vi6 Appeal Judgement, para. 101; Tadic Appeal Judgement, para. 228. 

26" Sainuvi6 et al. Appeal Judgement, paras 1061, 1272, 1525, )557-1558; Karadiic Appeal Decision on Third 
C:itegory of Joint Criminal Enterprise Foreseeability of 25 June 2009, para. 18. See also .Brdanin Appeal 
Judgement, paras 365, 411; Kvoc"ka et al. Appeal Judgement, para. 83; Bla.r'7d6 Appeal Judgement, para. 33; 
Va.riljevi6 Appeal Judgement, para. 101; Tadic Appeal Judgement, para. 228. • 

""" Brdanm Appeal Judgemcnt, paras 365,411; Kvocka etaL Appeal. Judgement, para. 83; Blas"'lcic Appeal Judgement, 
para. 33; Vasiljevic: Appeal Judgement, para. 101; Tadic Appeal Judgement, para. 228. • 

"" 1 Karadl,ic Appeal Decision on Third Category of Joint Criminal Enterprise Foreseeability of 25 June 2009, para. .18 
(emphasis in original). See tainovic et al. Appeal Judgement, paras 1081, 1538, 1575. 

"" 2 Dordevi6 Response Brief, paras 42-45. referring to Brt!anin Appeal Judgement, para. 413, Limaj et al. Appeal 
Judgement, paras 119-120, Taditf Appeal Judgement, para, 220. 

""' Prosecution Reply Brief, para. 20, 
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Dordevic wrongly suggests that the Tribunal's jurisprudence requires that a member of a joint 

criminal enterprise use a perpetrator in order to commit a third category of joint criminal enterprise 
, 2694 

cnme. 

b. Analysis 

911. The Appeals Chamber recalls that under the third category of joint criminal enterprise, an 

accused may incur criminal responsibility for crimes committed by non-members of the joint 

criminal enterprise. 2695 It has been established that in such circumstances: -

the accused may be found responsible provided that he participated in the common crimmal 
purpose with the requisite intflnt and that, in the circumstances of the case, (i) it was foreseeable 
that such a crime might be pe,petrate4 by one or-more of the porscns used by him (or by.any other 
member of the JCE) in order to carry out tbe actu, reur of the crimes forming part of the common 
purpose; and (ii) the accused willingly took that risk. The Appeals Chamber thus held that 
members of a JCE could be held liable for crimes committed by principal petpelrators wb:o were. 
not members of the JCE provided thal it had been shown that the crimes could be imputed to al 
least ooe member of the JCE and that this member, wben using a principal perpetrator, acted in 
accordance with the common plan.2696 

. . 

912. On this basis, the Appeals Chamber rejects Dordevic's argument that persecutions through 

sexual assaults cannot be imputed to him as a natural and foreseeable consequence of the JCE for 

lack of showing that one of the JCE members used the direct perpetrators to commit the sexual 

assaults in furtherance of the JCE.2697 In the case of crimes carried out by non-members of a joint 

criminal ·enterprise, it must be shown that one or more joint criminal enterprise members_ (in 

furtherance of the joint crimioal enterprise) used the non-member to commit the aches reus of the 

crimes forming part of the common purpose.2698 Should the non-members used by one or more 

members of the joint criminal enterprise commit crimes outside the common purpose, these crimes 

may also be imputed to members of the joint criminal enterprise, provided they were a natural and 

foreseeable consequence of the joint criminal enterprise.26':9 In such circumstances, the necessary 

link has been established and members of the joint crimioa1 enterprise may incur liability, pursuant 

to the third category of joint crimina1 enterprise, for the perpetration of such extended crimes.2700 

2694 Prosecution Reply Brief, paras 20-22. 
,.,, Martie Appeal Judgoroont, para. 168; Brda.n.in Appeal Judgement, paras 411,431. 
2696 Martie Appeal Judgement, para. 168 (citations omitted). See also Kraji!nik Appeal Judgement, para. 225; Brdanin 

Appeal Judgoroent, paras 365,411,413,430. 
'Wf1 See Dordevi6 Response Brief, paras 42-45. 
''" Brdanin Appeal Judgement, paras 410,_ 413. See also Martie Appeal Judgoroent, para. 168; Krojisnik Appeal 

Judgement, para. 225. 
''" Martie Appeal Judgement, para 168; BrdaninAppeal Judgement, para 411. 
z,oo Martie Appeal Judgement, para. 168; Brdanin Appeal Judgement, para. 411. 
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913. In 1he instant case, the Prosecution requests 1he Appeals Chamber to convict Dordevic for 

. 1he crime of persecutions through sexual assaults under the 1hird category of joint criminal 

enterprise.27.01 It does not allege that 1he seX11al assaults were part of the common plan. Therefore, 

the Prosecution is not required to prove that one of the JCE members used the perpetrators in order 

to commit persecutions 1hrough sexual assaults. Rather, it must be shown that these crimes were 

committed by a person who was used by one of the JCE members to carry out the actus reus of 

crimes that were part of the common purpose. Whether 1his reqwrement is fulfilled will be 

addressed in the following section.2702 

3. Dordevic; s alleged re&P9nsibility for persecutions through sexual assaults under the third 

category of joint criminal enterprise 

( a) Arguments of the parties 

• 914. The Prosecution submits that Dordevic should be convicted for persecutions through sexual 

assaults as sexual assaults were a natural and foreseeable consequence of the JCE, Dordevic was 

aware of 1his, and he willingly accepted this risk when he participated in the JCE and furthered its 

co=on purpose.2703 

915. Toe Prosecution submits that it was foreseeable that crimes that were not part of the 

co=on purpose, including sexual assaults, might be committed in the conte:ii.t of the campaign of 

terror and extreme violence by the Serbian forces against the Kosovo Albanian population.2704 It 
' 

further argues that it need not be established that sexual crimes were prevalent in order to be a 

natural and foreseeable consequence of the co=on purpose. 2705 Further, the Prosecution contends 

that it is a matter of co=on knowledge and a historical fact that women suffer sexual assaults 

during such violent, persecutory campaignst 06 

l71ll Prosecution Appeal Brief, paras 42-56. The Appeals Chamber notes that the Indictment does include persecutions 
through sexual assault aroong the crimes that were part of the JCE (Indictment, Count 5, paras 21, '2:1, 72, 76-77). 

2= See infra., para. 927. • 
Z71l3 Sec Prosecution Appeal Brief, paras 42-55; Appeal Hearing, 13 May 2013, AT. 178, 184-188, 201. 
2704 Prosecution Appeal Brief, paras 42-43, 45-46; Prosecution Reply Brief, paras 13-15; Appeal Hearing, 13 May 

2013, AT. 185, 187-188, 201-202. The Prosecution argues that the Tribunal's case law confums the relevaoce of 
these factors in assessing the foreseeability of crimes (Appeal Hearing, 13 May 2013, AT. 187, referring to Ktstic 
Trilll Judgement, para. 616; Krstic Appeal Judgement, para. 149, Kvoc"ka Trial Judgeroent, para. 327, Staldc Appeal 
Judgeroent, paras 93, 95; Stan/fie and Zupljarrin Trial Judgeroent, voL 2, paras 525-526, 776). Furthermore, it 
submits that the Trial Chamber relied on these same factors when it made its alternative finding that murder was a 
"'\rural and foreseeable consequence of the JCE (Appeal Hearing, 13 May 2013, 1'1.T. 187-188, referring to Trial 
Judgement paras 2139, 2141, 2145). • . . 

271l5 Appeal Hearing, 13 May 2013, AT. 177. 
2706 Prosecution Appeal Brief, para. 44. 
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916. . Regarding whether the sexual assaults were foresei;able to Dordevic, the Prosecution 

submits that he was a crucial member of the JCE. 2707 It further contends that he was aware of the 

massive displacement of civilians, as well as killings and other violent crimes against Kosovo 

1893 

• Albanians committed during the course of the Serbian forces' campaign as a result of his position of 

authority, his direct involvement in ·operations and presence on the ground, and reports from various 

sources. 2708 According to the. Prosecution, Dordevic was aware of the commission of such violence 

against Kosovo Albanians as early as 1998 and remained well-inf=ed in 1999.2709 The 

Prosecution submits that given these circumstances, Dordevic was aware of the possibility that, 

during this persecutory campaign, Kosovo Albanian women might be seimally assaulted.2710 It 

contends that be willingly took that risk when, with such awareness, he participated in the JCE.2711 

917. Dordevic responds that the sexual assaults were not foreseeahle to hlm.2712 He contends that 

notice of the commission of general crimes in 1998 does not establish foreseeability on his part that. 

sexual assaults in particular were a "sufficiently substantial possibility".2713 Dordevic also submits 

that there is no evidence that, during the relevant time period, he was informed of the ordering or 

occurrence of sexual assaults, which would have made him aware of the possibility that these 

crimes would occur. 2714 

918. In reply to Dordevic's argument that notice of general crimes was not sufficient to make 

him aware of the possible perpetration of sexual assaults, the Prosecution submits that the Appeals • 

Chamber has never held that crimes are foreseeable to an accused only ifhe knows of prior, similar 

2707 Prosecution Appeal Brief, para. 42. 
2108 Prosecution Appeal Brief, 'paras 44, 47-50, 53; Appeal Hearing. 13 May 2013, AT. 185-186. 
27°' Prosecution Appe·a1 Brief, paras 47-53; Appea1 Hearing, 13 May 2013, AT. 186. 
2710 Prosecution Appea1 Brief, paras 44, 46, 51; Prosecution Reply Brief, paras 13-15; Appeal Hearing, 13 May 2013, 

AT. 185-186. The Prosecution adds that for sexual assaults to be foreseeable to Dordevic, it is not required that he 
bad prior knowledge of the same types acts previously beiog commil;led (Appeal Hearing, 13 May 2013, AT. 202). 

,m ·Prosecution Appeal Brief. paras 7, 42, 46, 52, 55; Appea1 Hearing, 13 May 2013, AT. 188. 
2712 Dordevic Response Brief, paras 36, 46-52, 54; Appeal Hearing, 13 May 2013, AT. 196, 198; He argues that the 

cases referenced by the Prosecution to support a finding of foreseeability mast be distinguished from the current 
case since they are camp cases or relaie to the specific situation of Srebrenica (Appeal Hearing, 13 May 2013, 
AT. ~6-197). . 

"" Dardevic Response Brief, para. 46. See a1so Drn;devic Response Brief, para. 47. Dordevic further submits that 
"general knowledge of the potentia1 for crime in war is not sufficient to meet the specific intent test of persecutory 
intent" (Dordevic Response Brief, para. 46) . 

. 
2714 Dordevic Response Brief, para. 50; Appea1 Hearing, 13 May 2013, AT. 198-199. He argues Iha! "[r]ape is a 

possibility in all wars. and, indeed, in peacetime too such that isolated incidents of sexua1 assalllt do not on thei:r 
own establish that repeat rapes are o: substantial possioility'' (Dordevic Response Brief, para. 50 (citations omitted); 
see a1so Appeal Hearing, 13 May 2013, AT. 196). Dordevic further submits that neither of the sexoa1 assaults at 
issue were "sanctioned, approved, allowed or even known by superior officers" but rather ''took place in secretive 
or highly irregular circumstances", and thus were not foreseeable (Dor(levic Response Brief, para. 51). 
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crimes.2715 The Prosecution further replies that the elements of the third category of joint criminal 

enterprise lire satisfied as the sexual assaults were perpetrated by m=bers of the Serbian forces 

who were controlled and used by the JCE members in the implementation of the'common plan. 2716 

(b) Analysis _ 

919. The Appeals Chamber recalls that the third category of joint criminal enterprise entails 

responsibility for- crimes committed beyond the common purpose but which are nevertheless a 

-natural and foreseeable consequence of that common purpose.2717 The Appeals Chamber further 

recalls that where the alleged foreseeable crime is a • specific intent crime such as persecutions, it 

must be established that it was foreseeable to the accused that the crime might be committed,2718 

though it need not be shown that the accused possessed specific intent z7i
9 

1892 

920. In order to assess the foreseeability of sexual assaults, the Appeals Chamber, will first 

consider the overall context in which these acts occurred. It will then address the evidence relevant 

to the determination of whether it was foreseeable to Dordevic, in particular, that sexual assaults 

were a possible consequence of the implementation of the JCE. 

921. The Trial Chamber found that a common plan existed among the leadership of the FRY and 

Serbia aimed at modifying the ethnic balance in Kosovo.2720 It further found that: "[a] core element 

of the common plan was the creation of an atmosphere of violence and fear or terror among the­

Kosovo Albanian population such that they would be driven, by their fear, to leave [ ... ] 

Kosovo."2721 Typically, Serbian forces shelled the area of a village and/or fired at houses causing 

the population to flee and then entered the village on foot, setting houses ori fire, -damaging 
' • . 

property, looting, killing residents, forcibly expelling people from their homes, and threatening and 

physically harassing the population.2722 In some cases, in addition to killing large numbers of men 

and boys, women were also targeted and killed with the intent to instil fear among the Kosovo 

' 71' Prosecution Reply Brief, para. 16; Appea] Hemng, 13 May 2013, AT. 185, referring to Krstic Trial Judgement, 
paras 616-617, Krstic Appe'1 Judgement, para. 149, Kvocka Trial Judgement, para. 327; Kvoc7ca Appea] 
Judgement, para. 86. See a]so Prosecution Reply Brief, paras 17-18. 

2716 Prosecution Reply Brief, paras 21, 23. -
2717 Kvocka et aL Appea] Judgement, para. 83; Tadic Appeal Judgement, para, 204. 
2718 Sainavic et aL Appeal Judgement, para. 1456; Karadiic Appeal Decision on Third Category of Joint Criminal 

Entorprisc Foreseeability of 25 June 2009, para, 18. See also Brdanin Appea] Decision of 19 March 2004, 
~aras 5-6. , _ 

2719 Sainovic et aL Appe'1 Judgement, para. 1456; Brdanin Appeal Decision of 19 March 2004, paras 5-6. See also 
supra, Section ill. E. • 

2"" Tria] Judgement, par,. 2007, 2126-2130. _ 
Wt Tri,! Judgement, para. 2143. See also Trial Judgement, paras 20rr/, 2035, 2152. 
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Albanian population and to force them to leave.2723 Forced from their homes and fearing for their 

lives and welfare, massive columns or convoys of displaced Kosovo Albanians left their towns and 

villages and headed to Albania or FYR0M, often directed and escorted by Serbian forces, who 

continued to intimidate and abuse them.2724 In thes_e circumstances, the Appeals Chamber considers 

that Kosovo Albanians were left highly vulnerable, lacking protection, and exposed to abuse and 

mistreatment by members of the Serbian forces. 

1891 

922. The Appeals Chamber notes that, Kosovo Albanian men were frequently separated from the 

women and children. 2725 On several occasio_Ill!, after being separated, the men were then killed by 

Serbian forces.2726 In some instanaes, women and children were detained by Serbian forces 

separately from the men. prior· to their forced displacement. 2727 The Appeals Chamber considers 

that, separated from their male relatives, Kosovo Albanian women were r~dered especially 

vulnerable to being targeted and_ subjected to violence by Serbian forces on the basis of their 

ethnicity, including violence of a sexual nature as one of the most degrading and humiliating 

forms. 2728 Defenceless Kosovo Albanian civilians were confronted ·with Serbian forces, who knew . . 
that they could act with near impunity. The Appeals Chamber has no doubt that in such an 

environment, sexual assaults were a natural and foreseeable consequence. 

923. To be held liable for persecutions through sexual assaults pursuant to the third category of 

joint criminal enterprise, the sexuai assaults, however, must have been foreseeable to Dordevic in 

particular.2n 9 Tue Trial Chamber found that, as "one of the most senior MUP. officials, he had 

detailed knowledge of events on the ground and played a key role in coordinating the work of the 

2771 See Trial Judgement, paras 1617-1624, 1626-1674, 1676-1679, 'lIJ27, 2029, See also Trial Judgement, 
paras 2133-2137. . , 

2723 See Trial Judgement, paras 1636, 1652, 2137, 2139-2140. See also Trial Judgement, paras 2143-2145. 
2724 Trial Judgement, paras 1626, 1633, 1646, 1649, 1652, 1656, 1657, 1659, 1668, 1677, 2030-2031. 
2725 Trial Judgement, paras 1617, 1619, 1624, 1630, 1634, 1643, 1656, 1669, 1678-1679, 2028. See also Trial 

Judgement, paras 2136-2137. . • 
m• Trial Judgement, paras 1617-1620, 1630, 1643, 1656, 1669, 2028. See also Trial Judgement, paras 2136-2137; 

,upra, paras 770, 772. . 
2727 See Trial Judgement, paras 1149, 1153. 
2.,.,. The Appeals Chamber also p.otes the evidence of Witness K20 that, when she was taken by the members of the 

Seibian farces, she "knew what was going to happen[ ... ] as [she] bad beard that the Serbs were raping the Kosovar 
girls and women'' (Exhibits Pl279 (confidential), pp 4-5; Pl280, pp 4-5). It further notes Witness Kl4's evidence 
that the man carrying knives -and dressed in camouflage trousers who took the Kosovo Albanian girl "was known 
for doing these kinds of things" (Exhibit Pl32S (confidential), p.4); that she beard from others that "they took more 
women out'' from the convoy (Exhibit Pl32S (confidenlial), p.4); and tba~ when, OP. the evening of her own rape, 
Witness K14 told a friend what happened to her, she confided in Witness Kl4 that•~ same thing had happened to 
her.[ ... ] [S]he was raped by four men and that she was brought back aftor two days" (Exhibit Pl325 (confidential), 
pp~. . . . • 

2729 See Karadfic Appeal Decision on Third Category of Joint Criminal Enterprise Foreseeability of 25 June 2009, 
para. 18; Brdanin Appeal Decision of 19 March 2004, para. 6. See a!J;o Erdarun Appeal Judgement, para. 365; 
Stakic Appeal Judgement, para. 65; Kvoi!ka et al, Appeal Judgement, para. 86. 
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MUP forces in Kosovo in 1998 and 1999".2730 In particular, the Trial Chamber noted that Dordevic: 
' . 

(i) was a member of the Joint Command aod of the MUP Collegium aod regularly attended 

meetings of these bodies as well as MUP Staff meetings; (ii) had direct aod immediate contact with 

Lukic, Head of the MUP Staff, and several SUP chiefs in Kosovo; (iii) participated as part of the 

Serbian delegation in international negotiations, aod (iv) was present on the ground in Kosovo in 

1998 and 1999, including during VJ and MUP operations.2731 

924. Through his role and involvement in the operations in Kosovo, Dordevic was well informed 

not only of the conduct of operations and overall security situation on the ground in Kosovo, but 

also of the commission ·of serious crimes, such as looting, torching of houses, excessive use of 

force, aod murder (including of women aod children) by Serbian forces during the course of 

operations in both 1998 and 1999.2732 Moreover, with the knowledge that some iJnits had committed 

violent crimes. against Kosovo Albanian civilians in 1998 and 1999, and that such crimes had gone 

unpunished, Dordevic authorised the redeployment of some of the same units in, 1999 into the 

volatile situation.2733 

925. The Trial Chamber found that Dordevic shared the intent of the JCE with the co=on 

purpose to change the ethnic balance of Kosovo. 2734 It found that as a member of the JCE, he was 

fully aware that this common purpose was to be achieved by creating an atmosphere of terror and 

fear to induce the Kosovo Albanians to leave, including by subjecting them to persecutions through 

a variety of means. 2735 Furthermore, the Trial Chamber found that he. was aware of the massive 

· displacement of Kosovo Albanian civilians on the basis that he witnessed thousands of displaced 
. . 

persons in 1998 and that he received regular MUP reports, throughout March to June 1999 that 

reported on the increasing. numbers of Kosovo Albanians crossing the borders from Kosovo into 

Albania or FYROM.2736 He also knew about the humanitarian situation as well as killings and other 

violent crimes against Kosovo Albanians through other sources, including the media.2737 

926. Under these circumstances, the Appeals Chamber finds that it was foreseeable to Dordevic 

that crimes of a sexual nature might be committed. The Appeals Chamber recalls that thousands of 

2730 Trial Judgement, para. 2154. • 
2731 Trial Judgement, paras 1897-1898, 1900-1903, 1916-1917, 1919, 1925, 1985-1998, 2154, 2158, 2162, 2178. 
2731 See Trial Judgement, paras 1900-1907, 1918, 1920-1924, 1957-1958, 1961, 1963. 1981, 1985-1995, 2154-2158. 

See also Trial Judgement, paras 2178-2184. 
""' Trial Judgement, paras 1258, 2155, 2179-2180, 2185. See also supra, paras 355-357, 360-362. 
" 34 See Trial Judgement, para_ 2158. See also Trial Judgement, paras 1999, 2128, 2130, 2154-2157, 2193; supra. ' 

Chapter XL , 
ms Trial Judgement, paras 2127-2128, 2130, 2135-2137, 2143, 2151-2152, 2158. 
2730 Trial Judgemen~ paras 1903, 1990, 2178, 2182. Seei supra. paras 247-252, 489-492. 
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Kosovo Albanian civilians were being forcibly displaced and mistreated on a massive scale by 

Serbian forces who could act with near impunity, and that women were frequently separated from 

the men and thereby rendered especially . vulnerable. The Appeals Chamber, Judge 

Tuzmukhamedov dissenting, finds that in such environment, the possibility that sexual assaults 

might be committed was sufficiently substantial as to be foreseeable to Dordevic and that he 

willingly took the risk when he participated in the JCE. The • Appeals Chamber, Judge 

Tuznmkhame.dov dissenting, is further satisfied that, in light of his knowledge of the persecutory 

natur_e of the campaign, it was also foreseeable to Dordevic that such sexual assaults might be 

carried out with discriminatory intent. 

927. The Appeals Chamber has found that the Trial Chamber did not err in concluding that 

Serbian forces were used by members of the JCE to implement the actus reus of crimes that were 

within the common purpose of the JCE.2738 These same Serbian forces sexually assaulted Witness 

K20, the other two young women in Beleg, and Wi~ess K14.2739 With regard to the girl in the 

convoy, the Appeals Chamber notes that the identity of one the perpetrators, i.e. the man carrying 

knives and dressed in green camouflage trousers, is .unclear.2740 However, his ide~tity is less 

relevant since it has been found that the other man who sexually assaulted her was a policeman and 
• 2741 thus a member of the Serbian forces. Therefore, the Appeals Chamber.Judge Tuzmukharnedov 

dissenting, is satisfied that the required· link between the crimes and Dordevic as a member of the 

JCE has been established. Under these circumstances, the Appeals Chamber finds that thesy crimes 

can be imputed to Dordevic. 

928. Finally, in light of ijie above finding, the Appeals Chamber recall.~ that, contrary to 

• Dordevic' s contention, 2742 the Appeals Chamber may enter new convictions at the appellate stage. 

Article 25(2) of the Statute provides that the Appeals Chamber "may affirm, reverse or revise the 

decisions taken by • th~ Trial Chambers". Moreover, the Appeals Chamb.er has exercised its 

"' 7 Trial Judgement, paras 1996-1998, 2183. See supra, paras 497-501. 
273

' See supra, para. 171. • 
2739 See supra, paras 866-869; Trial Judgement, paras 1150-1151, 1791, 1793. 
2740 The man was identified as "carrying knives and [ ... ] dressed in a black sleeveless shirt and green camouflage 

trousers. He had a shaved head tied with a scarf and three earrings in one ear." (Trial Judgement, para. 832). 
Elsewhere the Trial Cham.bet found that "[t]here were also other men among the Serbian forces [ standing along the 
road to Prutina/Prishlllle where the convoy passed], who were dressed in green trousers, had bandannas on tl)eir 
shaved heads and wore knives. Evidence considered elsewhere in this Judgemen~ indicates that such dress is 
conELstent with some Serbian paramilitary units, bµt the evidence is not sufficient to enable a positive finding about 
the identify of these troops" (TrialJudgement, para. 824). 

2741 See supra, para. 859. See also Trial Judgement, paras 832. 1792. 
2742 E>ordevic Reponse Brief, para. 4. • 
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discretionary authority to enter new convictions on several occasions
2743 

and Dordevic has not 

offered any cogent reasons to depart from this practice.
2744 

E. Conclusion 

1888 

929. Toe Appeals Chamber has found that: (i) the Trial Chamber erred in finding that the sexual 

assaults of the Kosovo Albanian girl in a convoy and two young Kosovo Albanian women in Beleg 

were not 'established;2745 (ii) the Trial Chamber erred in finding that the· sexual assaults of 

Witness K20 and Witoess Kl4 were not carried out with discriminatory intent;
2746 

(iii) the sexual 
' 

assaults of Witness K20, the other two women in Beleg, Witness Kl 4, and the girl in a convoy were 

in fact carried out with such intent and amount to persecutions as a crime against humanity, 
2747 

and 

(iv) these acts were fore_seeable to Dordevic and that he willingly took this risk when he participated 

in the JCE.2748 In light of the foregoing, the Appeals Chamber, Judge Tu=ukhamedov dissenting, 

finds that Dordevic is responsible for persecutions through sexual assaults as a crime against 

humanity pursuant to the third category of joint criminal enterprise and enters a conviction thereon. 

Therefore, the Appeals Chamber grants the Prosec°'tion' s first ground of appeal in full. The impact 

of this finding, as well as. the r~roaindei: of the Prosecution's first ground of appeal, will be 

addressed separately in Chapter :XX.2749 

27" See e.g. Mrksic and Sljivancanin Appeal Judgement, para. 103, p. 169; Kmojelac Appeal Judgement, paras 172, 
180, 188, W7, 247, p. 114; Setoko Appem Judgement, para, 262, 301; Gacumbit,i Appeal Judgemy11.t, paras 124, 
207. 

l?# Dordevic submits that bis right to appeal bis conviction would be violated if tho Appeals Charober were to enter 
new convictions against him, referring in support to the Dissentiog Opinion of Judge Pocar to the !iljivancanin 
Review Judgement (Dardevic Response Brief, para. 4). Dordevic does not raise any arguments that have not been 
considered before (see e.g. Mrk,ic and !iljivancanin Appeal Judgement (compare majority opinion, para. 103, 
p. 169, witi) Partially Dissenting Opinion of Judge Pocar, para. 2); Setako Appeal Judgement (compare majority 
opinion, para. 262, p. 85 with Partially Dissentiog Opinion of Judge Pocar, para. 2). Tl)e Appeals Chamber further 
recalls that dissenting opinions are not binding upon it (see .rupra, para. 841). • 

. " 4' See ,upra, paras 859, 869. 
7746 See supra, paras 877-878, 892, 895. 
,,., See supra, paras 892-893, 895, 897, 901. 
"'" See supra, paras 926-927. 
"" See i,ifra, Chapter XX. 
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XX. SENTENCING 

A. Introduction 

930. The Trial Chamber sentenced Bordevic to a single sentence_ of 27 years imprisonment for 

his convictions foi: deportation (Count 1), other inhumane acts (forcible transfer) (Count 2), murder 

(Count 3), and persecutions (through deportation, forcible transfer, murder, and destruction of 

religious or culturally significant property) on racial grounds (Count 5), as crimes against humanity; 

and murder (Count 4), as a violation of the laws or customs of war.2750 Both Bordevi6' and the 

Prosecution appeal Bordevic's sentence.2751 The Appeals Chamber will set out the applicable law, 

before addressing Bordevic' s and the Prosecution's grounds of appeal. The Appeals Chamber 

recalls that it has overturned a number of the Trial Chamber's findings and entered a finding of guilt 

with respect to the crime of persecutions through sexual assault2752 and will accordingly assess the 

impact on Dordevic' s sentence. 

_B. Applicable law and standard of review 

931. Pursuant to Article _·24 of the Statute and Rule 101 of the Rules, in determining the 

appropriate sentence a trial chamber must consider: the gravity of the offence; the. individual 

circumstances of the convicted person; the general practice regarding sentencing in the courts of the 

former Yugoslavia;-aggravating factors; and any mitigating circumstances.2753 Due to its obligation 

to individualise penalties to fit the circumstances of the accused and the gravity of the crime, a trial 

chamber is vested with broad discretion in determining an appropriate ~entence.2754 

932. An appeal against sentencing is reviewed stricto sensu; it is corrective in nature and is not a 

trial de novo.2155 The· Appeals Chamber will not revise a sentence unless the trial chamber 

"'' Trul Judgemen~ paras 2230-2231. 
_ 2751 Dordevic Appeal Brief, paras 407-426; Dordevic Reply Brief, paras 137-143; Prosecutioo 'Appe,,1 Brief, 

paras 57-96; Prosocutiori Reply Brief, paras 25-33. 
2752 See supra, paras 542, 695, 834, 877-!!78, 901. 
"'' Article 24 of the Statute; Rule lOl(B) of the Rules. . 
21" See D. Milofo1ic Appeal Judgement, para. 297; Kalimanzira Appeal Judgement, para. 224; Bi/cindi Appeal 

Judgement, para. 141; Ncha,,uhigo Appeal Judgement, -para. 384; Mrksicf and S/jivancanin Appeal Judgement, 
para. 352; Karera Appeal Judgement, para. 385; Strugar Appeal Judgement, para, 336; Hadiihasanovic and_ 
Kubura Appeal Judgement, para. 302; Blagojevic and Jo/de Appeal Judgement, paras 137, 321; Nahirnana et al. 
Appeal Judgement, para. 1037; Simba Appeal Judgement, para. 306; Ntagerura et al Appeal Judgement, pan. 429; 
Semtmr.a Appeal Judgement, para. -312; Blas1dc Appeal Judgement, paric 680. See also Harodinaj et al. Appeal 
Judgemen~ para. 321, citing Krajisnilc Appeal Judgement, para. 734; M. Jokic Judgement on Sentencing Appeal, 
para. 8. • 

21" Haradinaj et al. Appeal Judgement, para. 321, referring to Krajimik Appeal Judgement, para. 734. 
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committed a "discernible error" in exercising its dis=tion or failed to follow the applicable law.2756 

It is for the party challenging, the sentence to prove that the trial chamber made a discernible 

error.Z757 In doing so, ~ appellant must show that the trial chamber: gave weight to extraneous or 

irrelevant considerations; failed to give sufficient weight to relevant considerations; made a clear 

error as to the facts upon which it exercised its discretion; or, its decision was so unreasonable or 

plainly unjust that the Appeals Chamber can infer that the Trial Chamber did not properly exercise 

its discretion. 2758 

C. Dordevic's nineteenth ground of appeal: alleged errors in relation to sentencing 

1886 

933. Dordevic raises four arguments.2759 He submits that the Trial Chamber erroneously: 

(i) considered his position of authority as an aggravating factor; (ii) ignored several mitigating 

circumstances; (iii) assessed his role in relation to those accused in Milutinovic et al.; and (iv) failed, 

to consider the sentencing practices of the FRY.2760 Toe Appeals Chamber will address each 

argument in turn. 

, 1. Alleged errors in considering Dordevic's position of authority as an aggravating factor 

(a) Arguments of the parties 

934. Dordevic submits that the Trial Chamber erred in law by "double-counting" his role and 

position as Chief of the RJB.2761 He argues that the Trial Chamber erred by considering his role and 

position as an aggravating factor while using the same findings: (i) to serve as the basis for his 

conviction; and (ii) in its assessment of the gravity of the crimes.2762 He contends that a 

circumstance which has been considered as an element of an offence or in assessing the gravity of 

the crimes cannot also be regarded as an aggravating factor. 2763 He further submits that his high 

rank or position alone does not justify an increased sentence and argues that only where an abuse of 

position is demonstrated can _there ''be a 7(3) aggravation based on position or role in the 

,,.., Haradirwj et aL Appeal Judgemens para. 321, citing Krajiinik Appeal Judgemons para. 734, 
2757 Haradinaj et al. Appeal Judgemen, para. 321, referring to Krajiinik Appeal Judgement, para. 734. 
"'" Haradinaj et al. Appeal Judgemen, pa:r116 321-322; D. Milosevic Appeal Judgement, para. 297. 
"'' Dordevic Appeal Brief, par116 407-426. 
2760 Dordevi6 Appeal Brief, p,rras 407,-426. 
2761 Dordevic Appeal Brief, par116 407-408: Dordevic Reply Brief, para. 139. See Dorclevic Appeal Brief, 

para. 409-411. • 
27& Dordevic Appeal Brief, par116 407-411. See also Dorclevic Reply Brief, paras 137-139. 
2763 Dordevic Appeal Brief, para. 408, referring to Galic Appeal Judgemens para. 408, Knrdirf and Cerkez Appeal 

Judgement, para. 1089, Deronjic Judgement on Senlencing Appeal, para, 206, L,,ki,e and Lu1cuf Trial Jndgemen, 
para. 1050, Milutinuvir! et al. Trial Judgement, vol. 3, para. 1149. See also Dordevic Reply Brief, para. 139, 
referring to Trial Judgemens para. 2210. • 
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commission of a 7(1) mode of liability".2764 Dorde,.,i.c asserts that the Trial Chamber did not assess 

whether Dordevic abused bis position.2765 

935. The Prosecution responds tl,at the Trial Chamber correctly assessed Dordevic's position of 

authority only as an aggravating factor and "did not 'double count' this factor by using it as a basis 

for both his conviction and the assessment of the gravity of the crimes".2766 It contends that the 

Trial Chamber entered a conviction Only under Article 7 (1) of the Statute and did not therefore 

"double count'' his role as the basis for his conviction.2767 The Prosecution further responds that the 

Trial Chamber's reference to Dordevic' s ''leading and grave role" in its assessment of the gravity of 

the crimes relates to bis "actions and contributions to the JCE, and not to bis superior position".2768 

The Prosecution also submits that Dordevic misrepresents the Tribunal's case law on abuse of 

authority. 2769 

(b) Analysis 

936. The Appeals Chamber recalls at the outset that double-counting for sentencing purposes is 

imperrnissible.2770 In that regard, a, factor considered by a trial chamber as an element of a crime 

cannot also be consider~ as an aggravating circumstance.2771 Similarly, a factor taken into account 

by a trial chamber in its assessment "of the gravity of the crime cannot additionally be taken into 

te tin• • ,._,.."~" d , ,, 2112 account as a separa aggrava g crrcw.rn,=e, an vzce versa . 

2764 Dordevic Appeal Brief, paras 408,410,411. Dordevic aigues that "[o]n the contrary, it was only by virtue of his 
position that oo was found to have met the actus reu., of JCE participation al all." (J)ordevic Appeal Brief, 
para. 410). The Appeals Chamber bas already deaJt with this argument under Dordevic's ninth ground of appeal 
(see supra, paras 225-230, 235-239, 242-243, 257-2.65, 275-277, 315-324, 355-362, 366-370, 372.433, 454-456). 
See also Dordevic Reply Brief, peras 137-138. 

2765 Dordevic Appeal Brief, para. 411. 
2766 ProsecutionResponseBrief,paras391-393, 397. 
"'°7 Prosecution Response Brief, paras 391-392. , 
"

6
' Prosecution Response Brief, para. 396, referring to Trial Judgement, paras 2195, 222.0, 2214 (citations omitted). 

2769 Prosecution Response Brief, para, 395. It contends that a trial chamber may consider an accused's superior position 
as an aggravating factor "[w]here both article 7(1) and 7(3) responsibility are alleged under the saroe count, end the 
legal requirements of both forms are met'' but will enter a· conviction based on Article 7(1) alone (ProseC11tion 
Response Brief, para. 395, referring to BlaJkic Appeal Judgement, para. 91, Kordic and Cerkei Appeal Judgement, 
para. 34, D. Milosevic Appeal Judgement, para. 302, fn. 873). 

mo Limaj et al. Appeal Judgement, para. 143; Deronji6 Judgement on Sentencing Appeal, para.. 107; D. Milosevic 
Appeal Judg"'!lent, paras 306, 309. • . 

2771 Galic Appeal Judgement, para. 408; Kordic and C4rkez Appeal Judgement, para. 1089; Blalki6 Appeal Judgement, 
para. 693. . 

zm p, Milosevic Appeal Judgement, paras 306, 309, citing M. Nikolic Judgement on Sentencing Appeal. para. 58; 
Deronjit Judgement on Sentencing Appeal. para, 107; li.maj et aL Appeal Judgement, para. 143. 
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937. The Appeals Chamber first notes that Dordevic was convicted for bis participation in the 

JCE pursuant to Article 7(1) of1he Statute.2773 While bis role and position were relevant to the Trial 

Chamber's assessment of bis conduct and its conclusion that he· contributed significantly to the 

JCE,2774 the Appeals Chamber recalls that the role and position of an accused is not an element 

required to establish criminal liability for participation in a joint criminal enterprise.2775 It was 

therefore within the discretion of the Trial Ch.amb_er to consider bis· role and position as an 

aggravating factor. 

1884 

938. In relation to the assessment of the gravity of the offences, the Trial Chamber considered 

that Dordevic' s "actions and conduct" as a member of the JCE.2776 In assessing the gravity of the 

offences, the Trial Chamber noted that Dordevic's actions, "were in support of, and· vital. to,· the 

common enterprise" _zm The Trial Chamber. ultimately concluded that it was bis "leading and grave 

rol<' in the JCE" which "warrant(ed} punishment".2778 The Appeals Chamber therefore finds that the 

Trial Chamber considered Dordevic' s leading role and bis coniribution to the JCE as a factor 

relevant to the assessment of the gravity of the offence. 2779 

939. The Appeals Chamber will now address Dordevic's argument that the Trial Chamber 

erroneously relied on his position without assessing whether he· abused such authority. 2780 In 

entering a conviction against Dordevic for bis participation in the JCE, the Trial Chamber correctly 

articulated ):hat "[w]here both Article 7(1) and Article 7(3) are alleged under the same collllt, and 

where the legal requirements are met, a trial chamber should enter a conviction on the basis of 

Article 7(1) only, and consider the accused's superior position as an aggravating factor in 

2773 Trial Judgement, paras 2164, 2193-2194, Although the Trial Chamber also found Dordevic lial,le pursuant to 
Arlicle 7(3) of the Statute, it correctly entered a conviction on the baru of Arlicle 7(1) (Trial Judgement, para. 
2195). • -

2774 Trial Judgement, para. 2158. See Trial Judgement, para. 2154-2157. See also supra, paras 209-461. 
2775 The Appeals c;:i,amber recalls its previous finding that the Trial Chamber correctly set out tbe elements of joint 

criminal enterprise (supra, para. 468. referring to Trial Judgement, paras 1864-1865, citing Tadic Appeal 
Judgem.,nt, paras 202-204, 220, 227-228). See Galic Appeal Judgement, para. 408. 

m•_ Trial Judgement, para. 2210. The Trial Chamber considered that Dordevic "had a direct and leading role in efforts 
to conceal the crimes for which the joint crimioal eute,prise was responsible, aod be failed to fulfill "bis 
responsibility to· ensure that crimes committed by MUP forces in furtherance of the joint crimiruiJ enterprise were 
reported BI1dinvestigated" (frial Judgement, para. 2211). 

2m Trial Judgement, para. 2210. 
2771 Trial Judgement, para. 2214. See also Trial Judgement, paras, 2211, 2213. 
2779 Trial Judgement, para. 2210. The Trial Chamber considered that Dordevic ''had a direct and leading role in efforts 

to conceal the crimes for which the joint crinrinal enterprise was responsible, and he failed to fulfil bis 
responsibility to ensure that crimes committed by MUP forces in furtherance of the joint criminal enterwise were 
n,ported and investigated" (Trial Judgement, para, 2211). 

2"' See Dordevic Appeal Brief, para. 410; Dordevic Reply Brief, para. 138. 
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sentencing."2781 The Trial Chamber considered as an aggravating factor, inter alia, "the role of 

[Dordevic] who, as Chief of the RIB, was in a position of co=and and effective control of the 

MUP forces, except the RDB, who were among the act:Iw. perpetrators". 2782 fu the Sentencing 

section of the Trial Judgement, however, the Trial Chamber failed to articulate that the case law 

establishes that it is not the superior position in itself which constitutes an aggravating factor, but 

rather the abuse of such position which may be considered as an aggravating factor.
2783 

940. fu failing to carry out the assessment on whether or not Dordevic abused bis position of 

authority, the Trial Chamber made a discemable error.2784 This led the Trial Chamber to consider 

extraneous matters in its assessment of the aggravating factors applicable in this particular case. 

This error will be addressed by the Appeals Chamber in making a final determination on the • 

sentence to be imposed on Dordevic. 

2. Alleged failure to consider mitigating factors 

(a) Arguments of the parties 

941. Dordevic submits that the Trial Chamber erred in faifulg to properly consider as mitigating 

factors: (i) bis behavior at trial and in detention; (ii) bis cooperation with the Prosecution, work 

• undertaken in establishing agreed facts, ·and the assistance provided in his testimony before Serbian 

courts; (iii) bis expressions of remorse and sympathy for the victims; (iv) the impact of superior 

orders in a situation of duress; and (v) the ''har~h environment" of armed conflict.
2785 

942. The Prosecution responds that the Trial Chamber took into account the relevant mitigating 

circumstances, and that Dordevic fails to show any error in the Trial Chamber's approach.
2786 

It 

argues that Dordevic did not advance any specific mitigating factor at trial and raises these matters 

for the first time on appeal, which is not the appropriate forum. 2787 Furthermore, the Prosecution 

2781 Trial Judgem~t, para. 1891, citing Blak.fi.6 Appeal Judgement, pan. 91, Kordi6 and Cerkez Appeal Judgement, 
para. 34. See Alek.rovski Appeal Judgement, para. 183; Celebit!i Appeal Judgement, para. 745. See also Trial 
Judgement, paras 2192, 2195. • • 

2182 Trial Judgement, para. 2220. 
1783 Trial Judgement, paras 2217-2224; Hadf;i.hasmwvi6 and Kubura Appeal Judgement, para. 320; Stakic Appeal 

Judgement,. para. 411; Babic Judgement on Sentencing Appeal; para. 80; -Kamuhanda Appeal Judgement, 
para. 347; Aleksovski Appeal-Judgement, para. 183;. Ntaldrutimana and Ntakirutimana Appeal Judgement, 
para. 563; Sfmba Appeal Judgement, para. 285; Kayishema andRu.zindana Appeal Judgement, paras 358-359. 

27" Seesllf'ra, paras 931-932. • • 
. ms Dorclevic Appeal Brief, para. 414. 

2786 Prosecutlon Response Brief, para. 398. 
2787 Prosecution Response Brief, para. 3~9. 
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responds that Dordevic fails to demonstrate that the consideration of the mitigating circUIDstances 

he proffers would have resulted in the reduction of his sentence.
2788 

943. Dordevic replies that a trial chamber is ·required to take account of mitigating circUIDstances 

and that "the jurisprudence shows that this_ is done routinely even if the parties have not raised any 

or all" of them. 2789 

(b) Analysis 

1882 

944. The Appeals Chamber recalls that "neither the Statute nor the Rules exhaustively define the 

factors" whicn may .be considered in mitigation of a sentence2790 and that a trial chamber enjoys a 

considerable degree of discretion in determining what consti.tutes a mitigating circumstance and the 

weight, if any, to be accorded to thatfactor. 2791 The Trial Chamber found: 

in the Accused's favour, by virtue of the-position he held in tbe MUP, [that] the Accused had not 
previously been convicted of any serious offence and that be had been of good character prior to 
the events that are subject of the Indictment No other matter is advanced as warranting mitigation 
of this sentence. 2.m · • 

945. The Appeals Chamber further recalls that Rule 86(C) of the Rules provides that sentencing 

submissions shall be addressed during closing argurnents.2793 Rule 85(A)(vi) of the Rules provides 

that a trial chamber will consider any relevant information that may assist it in determining an 

appropriate senten~e;2794 however, case law establishes that a trial chamber is not ''under ai:i 
obligation to hunt for information that coonsel did not put before it at the appropriate time".

2795 Tri 
addition, appeal proceedings are not the appropriate forum to raise such matters for the first 

• time.21% 

2788 Prosecution Response Brief, para. 400. 
2789 Dordevi6 Reply Brief, para. 140, referring to D. Milosevit! Trilll Judgement, para. 1003; Haradinaj et aL Trial 

Judgement, para. 495; Bo!/kosld and Tarculovski Trul Judgement, para. 601; Milutinovic et al. Trial Judgement, 
vol. 3, paras 1178-1179. 

2790 Babic Jndgemeol on Senteucing Appeal, para. 43. 
2791 Lu/de and Lukic Appeal Judgement, para. 647; Ntabab,ze Appeal Judgement, para. 264; Kvocka et al. Appeal 

Judgement, para. 715, refen:mg to Celebici Appeal Judgement, para. 780. 
2702 Trial Judgement, para. 2224. 
2

"' Rule 86(C) of the Rules. 
2794 Rule 85(A)(vi) of the Rules. 
2795 Kupreskit! et al. Appeal Judgement, para. 414. See Kvocka et al. Appeal Judgement, para. 674. • 
2796 See Kupreildc et al. Appeal Judgement, para. 414. See also Kvocka et aL Appeal Judgement, para. 674. t 
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946. The Appeals Chamber considers that Dordevic has failed to show that the Trial Chamber • 

committed a discernible error in not considering the five mitigating circumstances, which he 

. advanced for the first time on appeal?797 

3. Alleged error in assessing Dordevic' s role in comparison to those sentenced in 

the Milutinavic et al. case 

(a) Arguments of the parties 

947. Dordevic submits that his sentence of 27 years is "capricious and excessive" when 

compared to those sentenced for 22 years in Milutinavic et al. case for participating in the same 

JCE.2798 He argues that the Trial Chamber failed to reason why it found his role more significant in 

comparison to the participants of the same JCE warranting a more severe sentence.2799 Dordevic 

contends that the Trial, Chamber failed to provide a reasoned opinion as to how it concluded that his 

role was ''more significant" than the accused in the Milutinavic et aL case, and argues that the . 

evidence demonstrates that he had a much less significant role. 2800 

\ 
948. The Prosecution responds that the Trial Chamber correctly took into consideration the 

sentences imposed by the Trial Chamber in Milutinavic et aL, and that Dordevic fails to show that it 

was unreasonable in imposing upon him a higher sentence in comparison, 2801 It contends that 

._similar cases do not serve as a legally binding pattern of .sentences, but rather can be of assistance in 

sentencing if they involve the commission of the same offences in substantially similar 

circumstances. 2802 The Prosecution argues that Dordevic' s role was not peripheral, compared to that 

of ttie accused in Milutinavic et a/;2803 rather, his contribution was crucial for the achievement of the 

JCE. 2804 According to the Prosecution, Dordevic fails to· demonstrate how the Trial Chamber 

ventured outside its discretionary bounds in imposing a sentence of 27 years.2805 

• °'97 See also supra, paras 941-943. · · · 
279

' Dordevic Appeal Brief, pani.s 416-4 f 8, refemng to Trial Judgemen~ para. 2227; Dordevic Reply Brief, para. 142-
2799

. Dordevic Appeal Brief,'pani.s 416, 420. See also Doraevic Reply Brief, para. 141. 
28oO Dordevic Appeal Brief, paras 419-420. See also Dordevic Reply Brief, para: 141. 
2801 Prosecution Response Brief, pars, 402, 404. . 
21°" Prosecution Response Brie~ para. 401, ref=:ing to Strugar Appeal Jndgemen~ • para. 348, Martie Appeal 

Judgement, para. 330, Furundzija Appeal Judgemen~ para. 250, 
"

03 Prosecution Response Brief, para. 403. 
2804 Prosecution Response Brief, para. 403. The Prosecution asserts that Dordevic: (i) • was on the ground m Kosovo m 

1998 and 1999, playing a direct role m MUP operations; (ii) participated at the highest level m the planning of 
MUP operations; (iii) deployed the PJP and the SAJ m Kosovo; and (iv) orchestrated the concealment of the crimes 
of the JCE by bidmg the bodies of Kosovo Albanian civilians in Serbia (Prosecution Response Brief, ·para. 403). 

2605
• Proseculion Response Brief, para. 405. . . , O .-
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(b) Analysis 

949. Toe Appeals Chamber recalls at the outset that trial chambers may consider sentences 

previously imposed by the Tribunal in similar cases.2806 It was therefore within the discretion of the 

Trial Chamber to take into consideration the sen:tences imposed by the Milutinovic et al. Trial 

_.Chamber, in light of the fact that that case concerns similar crimes in substantially similar 

circumstances. Sentences imposed in previous cases, however, are not binding on subsequent trial 

chambers, as each sentence must be tailored to fit the individual ~ircumstances of a case.2807 

Further, the disparity between sentences rendered in similar cases may be considered "capricious or 

excessive", hence warranting the intervention of the Appeals Chamber, only "if it is out of 

reasonable proportion with a line of sentences passed in similar. circumstances for the same 

offences". 2808 

950. The Trial Chamber carefully considered the sentences of the five accused in the Milutinovic 

et al. case and noted that they were convicted for. "their differing roles in essentially the same 

off~nces" as Dordevic.2809 It also considered that no other member of the JCE, including those • 

previously convicted in Milutinovic et al., made a more crucial contribution to the achievement of 

the JCE than Dordevic.2810 The Appeals Chamber further notes that, the Trial Chamber, in the 

present case, additionally convicted him for the murder of 14 Kosovo, Albanian women and children 

in P~ujevo/Podujeve.2811 The Trial Chamber further fonnd, inter alia, that he had effective control 

over the forces committing the crimes.2812 lt therefore concluded that his role was more significant 

and called for a more severe sentence,2113 The Appeals Chamber considers that the Trial Chamber's 

comparison with the Milutinovic et aL case, assisted it in distinguishing Dordevic role. In light of 

. the above, the Appeals Chamber finds that the disparity between the sentences .is not- out· of 

reasonable proportion and that the comparison with Milutinovic et al. assisted the Trial Chamber in 

exercising a uniform sentencing practice. 

""' Mrksic and Sljivani!anin Appeal Judgement, para. 376, refemng to Strugar Appeal Judgemen, para. 348; Limaj et 
. al. Appeal Judgemen, para. 135; Dragan Nikolic Judgement on Sentencini ApP,eal. para. 19, Kvollca et al. Appeal 

Judgement, para. 681; Furundf.ija Appeal Judgement, para. 250. See also Celebici Appeal Judgement para 721. 
2807 See Mrksic and !ljiwmcanin Appeal Judgement, para. 376, refemng to Strugar Appeal Judgement, para. 348; 

Iimaj et al. Appeal Judgement, para. 135, Blagojevic and Jokic Appeal Judgement, para. 333; Dragan Nikolic 
Judgement on Sentencing Appeal, para. 19, Kvocka et al. Appeal Judgemen, para. 681; Furund!J;ija Appeal 
Judgemens para. 250_; Celebii!i Appeal Judgement, paras 719, 721. See ilia Musema Appeal Judgemen, para. 387. 

''°' Limaj et aL Appeal Judgement, para. 135 (emp!iasis added); Dragan Nikolic Judgement on Sentencing Appeal, 
para. 19; Kvollca Appeal Judgemens para. 681; Jelisic Appeal Judgement, para. 96. 

28°' Trial Judgement, para TJ.27. 
2810 Trial Judgemens para. TJ.11. See Trial Judgement, para. 2213. 
m, Trial Judgement, paras 2188, 22'1:7. See supra, paras 351,362, 371. 
"" Trial Judgement, paras TJ.10-2211. 
2813 Trial Judgement, para TJ.'l:7. 
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951. In these circumstances, the Appeals Chamber finds that Dordevic has failed to demonstrate 

that the Trial Chamber's committed a disC<,mible error in excising its discretion. 

4. Alleged error in relation to the sentencing practices of the FRY 

952. In determining Dordevic's sentence the Trial Chamber took into account the general 

sentencing practices of the FRY, and in particular that the maximum sentence for crimes committed 

before 2002 is 20 years imprisonment.m4 

(a) Arguments of the parties 

953. Dordevic submits that the Trial Chamber failed to properly consider the sentencing practices 

of the FRY by imposing a sentence exceeding the maximum penalty of 20 years.2815 He further 

argues that the Trial Chamber failed to explain why it diverged from the sentencing practices of the 

. FRY.2816 Dordev:ic also contends that the Trial Chamber erroneously referred to the wrong statutory 

provisions concerning the sentencing practices of the FRY.2817 

954. The Prosecution responds that the Trial Chamber _properly considered the sentencing 

practices of the FRY. 2818 It further responds that the Trial Chamber was not bound by the 

sentencing practice of the law of the FRY.2819 and that trial chambers may impose greater sentences 

than those applicable under.that Jaw.'820 

(b) Analysis 

955. Article 24(1) of the Statute and Rule lOl(B)(iii) of the Rules provides that a trial chamber is 

required to take into account the general practice regarding prison sentences in the courts of the 

FRY. A trial chamber is however not bound by the general sentencing practices of the courts of the 

2614 Trial Judgement, par"-' 2225-2226, referring to S1:'RY Criminal Code, Article 3 8. 
281

' Dordevic Appeal Brief, para. 422. • 
"" Dordevic Appeal Brief, para.s 423-424. 
"" Dordevic Appeal Brief, para. 425. 
2818 Prosecution Response Brief, para. 406. 
:m, Prosecution Response Brief, para. 407. 
2820 Prosecution Response Brief, para. 407. 
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FRY .2821 The Appeals Chamber notes that the Trial Chamber expressly considered the sentencing 

practices of the FRY, taking into account both statutory provisions and case law .
2822 

956: V,'hen taking into account the sentencing practices of the former Yugoslavia, the Trial 

Chamber noted the penalties provided for in the applicable articles of the SFR Y Criminal Code and 

observed that the maximum penalty could not exceed 15 years unless the crime was considered 

eligible for the death penalty, in which case the sentence could be. up to 20 years.2823 The Trial. 

Chamber also expressly took into account that there were "no precise equivalents to the offences" 

for which Dordevic was sentenced and considered "a n~ber of offences of a similar character" .2824 

The Appeals Chamber finds that the Trial Chamber gave due consideration to the general 

sentencing practice of the f=er Yugoslavia and that it was within its discretion to impose a 

sentence which exceeds the maximum penalty of 20 years provided in the SFRY Criminal Code.2
825 

957. Dordevic has failed to identify any discernible error on .the part of the Trial Chamber in its 

consideration of the general sentencing practice of the foriner Yugoslavia. Dordevic' s arguments in 

this regard are dismissed. 

5. Conclusion . 

958. .The Appeals Chamber has found that the Trial Chamber made a discemable error when it 

considered Dordevic's position of authority as an aggravating factor, rather than the abuse of such 

power. 2826 Therefore, the Appeals Chamber grants, in part, Dordevic' s nineteenth ground of appeal. 

The impact of this finding, if any, will be considered later in this Judgement.2827 The Appeals 

Chamber dismisses the remainder of Dordevic' s nineteenth ground of appeal. 

m, See Boskoski and Tarculovski Appeal Judgement, para. 212; BlaJkit Appeal Judgement, para. 681; Krajiinik 
Appeal Judgement. para. 811; M. Jokic Judgement on Sentencing ApP,<>al, para. 38; Stakic Appeal Judgement, 
para. 398; Dragan Nifwlic Judgement on Sentencing Appeal, para. 69; Celebi6i Appeal Judgement, para. 813 See 
also Bikindi Appeal Judgement, para. 154; Nahimo.no. et al Appeal Judgement, para. 1063. 

2"' See Trial Judgement, para. 2226, fn& 7433-7434. Since the same 20-year maxim= penalty, as suggested by 
Dordevic, WRS considered by the Trial Chamber, the Appeals Chamber finds whether the Trial Chamber 
errooeolJS!y cited the SFRY Criminal r.ode as opposed to the FRY Criminal Code to be immaterial (see Elordevic 
Appeal Brief, para. 425; Trial Judgement, para, 2225-2226). 

2823 Trial Judgement, para. 2226. · • • • 
2824 Trial Judgement, para. 2226, referring to SFRY Criminal Code, Article,.141-145, 151. Dordevic contends that the 

Trial Chamber erred in referring to the ''Republic of Serbia Criminal Code" which ho alleges did not deal with the 
. type of crimes alleged in this case (Elordevic Appeal Brief, para. 425). • 

2!125 See Celebici Appeal Judgement, para. 816; Krstic Appeal Judgement, para. 262; BlaJkic Appeal Judgement, 
para.. 681; Stakic Appeal Judgement, para. 398; Krajisnik Appeal Judgement paras 749-750. 

2826 See supra, para. 940 • 
,.,, See infra, Section XX.E. 

371 

Case No.: IT-05-87/1-A 27 January 2014 

!: 

I 
I 
' 



·r !; .. i [. 

D. Prosecution's second ground of appeal: Dordevic's sentence of 27 vears is manifestly 

inadequate 

1. Arguments of the 11.arties 

959. The Prosecution submits that the Trial Chamber erred in the exercise of its discretion by 

imposing a sentence that failed to reflect the seriousness of the crimes and Dordevic's role and 

degree of participation.2828 It argues that the sentence is manifestly inadequate and requests that a 

life sentence be'imposed by the Appeals Chamber upQn Dordevic.2829 

960. The Prosecution contends that the crimes committed in the implementation ofthe JCE were 

systematic in nature, massive in sc!\1e, and ranged over a broad . geographical and temporal 

scope. 2830 It further argues that the crimes were particularly heinous because tliey were based on 

ethnic intolerance and, moreover, were committed in an "exceptionally cruel'' manner.2831 In 

addition to the huodreds of thousands of Kosovo Albanians who were forcibly transferred from 

• their homes,2832 the Prosecution highlights the murders of 724 unarmed. men, women, and 

children. 2833 The Prosecution asserts that the resulting impact of these crimes is grave and, for those 

who survived the violence, includes physical, psychological, social, and economic suffering.2834 

961. • The Prosecution argues that Dordevic's.crucial high-level government positions gave him 

both de jure and de facto powers to coordinate MUP QPerations in Kosovo and exercise effective 

control over the primary. perpetrators of crimes.2835 Furthermore, Dordevic acted in dereliction of 

his duties when he orchestrated the secret disinterment, transportation, and re-burial of Kosovo 

Albanians in Serbia. 2836 

"'' Prosecution Appeal Brief, paras 59, 96. 
2829 Prosecution Appeal Brief, paras 59, 75, 96-97. 
2830 Prosecution Appeal Brief, paras 57, 60, 62. . 
""

1 Prosecution Appeal Brief, paras 64-65: The Prosecution pr0\1des three examples illustrating the particularly 
heinous nature of the crimes (Prosecution Appeal Bricl, paras 68-7 4). 

""' Prosecution Appeal Brief, paras 58, 61. 
2833 Prosecution Appeal Brief, para. 61, referring to Trial Jndgemen~ paras 1715, 1717, 1728, 1731. 
,.,. Prosecution Appeal Brief, para. 75. · 
"" Prosecution Appeal Brief, para. 83, The. Prosecution cites examples of how Dordevic' s used his high-level 

government positions as Head of the RIB and an Assistant Minister of the Interior to further the JCE. Dordevic 
integrated a notorious psramili!lliy group, the Scorpions. into the SAJ, and then later bad them removed from the 
jurisdiction after they mnrdered 14 • women and children, therefore protecting the unit from investigation. 
Additionally, Dordev'ic was a member of both the MUP Coller;ium and the Joint Command. whereby he met 
regularly ~tb other members to plan the MUP and VJ actions in Kosovo (Prosecution Appeal Brief, paras 83-86). 

2835 Prosec.ntion Appeal Brief, para. 87 .. Dordevic played a key role in creating clandestine operations to transport 
Kosovo Albanian corpses to mass gravesites et the Batajnica SAJ Centre and Petrovo Selo PJP Centre (Prosecntion 
Appeal Brief, paras 89, 91). 
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%2. The Prosecution notes that the Trial Chamber considered the sentences imposed in the case 

of Milutinovic et aL when determining Dordevic' s sentence. 2837 It asserts that if the Appeals 

Chamber were to increase the sentences in that case, it shouid also increase Dordevic's sentence in 

order to "maintain the.relationship to those sentences".2838 

963. Dordevic responds that the Prosecution's ground of appeal should be dismissed in its 

entirety.2839 He asserts that the request itself is not consonant with the principles. of sentencing in 

IHI.2840 and that the Appeals Chamber does not pos_sess the power to increase a sentence when there 

is no right of further appeal.2841 Further, he submits that the Prosecution failed to show any error or 

abuse in the Trial Chamber's sentencing discretion. 2842 Rather, he states that the Prosecution merely 

highlights findings of fact that the Trial Chamber considered when determining the sentence.
2843 

964. Dordevic also contends that the Prosecution's argument to increase the sentence based 1,1.pon 

. the seriousness of the crimes does not "appreciate" all the factors the Trial Chamber considered 

when determining bis sentence.2844 He further asserts that by requesting a life sentence on appeal, 

the Prosecution does n?t bear in mind that the Trial Chamber is required to tailor a sentence based 

on the individual circumstances of the accused.2845 Furthermore, the sentence of 27 years reflects a 

"very serious sentence".2846 

965. As to bis alleged role in the JCE, Dordevic insists that the Prosecution made '.'incorrect 

assertions'', particularly in reference to: bis.authority to the RJB; his knowledge of the crimes being 

committed by the MOP; bis inclusion in the MUP Collegium aod Joint Command; the facts of the 

Podujevo incident; and, the facts of the concealment of the bodies.2847 Dordevic reiterates that he 

was found not to have planned or ordered aoy of the crimes, nor was he a direct perpetrator.2848 He 

further maintains that the Trial Chamber found that his primary criminal liability lies in his 

"'". Prosecution Appeal Brief, para. 94, referring to Trial Judgement, para. 2227 (stating that :in the Milutirwvic eial. 
case, five of the accused were found guilty for their differing roles in some of the same offences for which 
flordevic was charged. The Trial Chamber detemtined that Dordevic' s role was more significant than that of the 
areused in the Milutinovic et aL case and, therefore, deserved a higher sentence than the sentences imposed :in that 
case). 

7838 Prosecution Appeal Brief,. para. 94. 
'"' flordevic Response Brief; para. 81. 
""' Dordevic Response Brief, paras 76, 78. 
2841 DordeyiC Response Brief, para· 4. 
'"'- f)ordevici Response Brief, para. 60. 
2843 flordevic Response Brief, paras 59, 63, citing D. Milafrvic Appeal Judgement, para. 323. 
2844 Dordevic Response Brief, para. 69. • • 
'"' Dordevic Response Brief, para. 69, referring to D. Milosevic Appeal Judgemenl, para. 327. 
"" Dordevic Response Brief, paras 68-69. 
""' flordevic Response Brief, para. 7,2. . 
""' flordevic Respouse Brief, para. 74 (citations omitted), reforring to Trial Judgement, paras 2167-2168, 2213. 
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participation in a joint criminal enterprise with other Serbian leaders and authority figures and that 

holding a position of authority does not itself require a harsher sentence. 2849 

966. Finally, Dordevic challenges the Prosecution's "peremptory call for a raise of sentence 

based on a contingent raise of sentence(s )" in the case of Milutinovic e_t al, 2850 He submits that any • 

• increase in sentence should be made_ only at trial, with an available review mechanism, and only 

based on facts presented to that trier of fact 2851 

967. . The Prosecution replies that the Appeals Chlnnber may increase a sentence without further 

appellate review.2852 Moreover, the Prosecution contends that it can use the Trial Chamber's 

findings on both the gravity of the crimes and Dordevic's role to demonsirate the manifest 

inadequacy of the present sentence.2853 Finally, the Prosecution states that Dordevic fails to rebut its 

arguments and refutes Dordevic's challenge of assertim;is made in the Prosecution Appeal Brief. 2854 

2. Analysis 

968. At the outset, the Appeals Chamber recalls that a discernible error may be_ found with 

respect to a irial chamber's determination of the sentence even where the factual findings of a case 

are left undisturbed. 2855 

_969. The Trial Chamber correctly noted that the gravity of an offence is a primary consideration 

in the determination of a sentence.2856 It further remarked that a trial chamber may consider the 

• nature of the crime, the scale and brutality of the crime, the role of the accused, and the overall 

impact of the crime upon the victims and their families.2857 

'"' Dordevic Response Brief, para. 74. See Donlevic Appeal Brief, paras 407-411. 
"'° Elordevic Response Brief, para. 80, referring to Prosecution Appeal Brief, pan. 94. 
"" f)ordevic Response Brief, para. 80. • 
"'' Prosecution Reply Brief, para. 1, referrillg to Article 25 of the Stature. The Prosecution also provides examples of 

cases where the Appeals Chamber-has increased senlences: Galic Appeal Judgement, p. 185 (disposition); 
Krrwje!ac Appeal Judgement, para. 264; Aleksavski Appeal Judgement, para. 186, p. 80 (disposition) (Prosecution 
Reply Brief, para. 1). 

'"' Proseqution Reply Brief, para. 26; -referring to D. Miloie:vicf Appeal Judgement, para. 297, Galic Appeal 
Judgement, para. 455. . 

"" Prosecution Reply Brief, par'!' 28-29. See also Prosecution Reply Brief, paras 31-32. 
"'' See Galic Appeal Judgemen~ para. 455 (stating that "[a]lthough the Trial Chamber did not err in its factual 

findillgs and correctly noted the principles goveo:iing sentencing, it committed an error in finding that the senrence 
imposed adequately reflects the level of gravity of the crimes committed by Galic and bis degree of participation''), 

'"
6 Trial Judgement, para. 2207, referring to M. Nilwlicf Judgement on Sentencing Appeal, para. 11; Alelcsuvski Appeal 

Judgement, para. 182; Celebici Appeal Judgement, para. 731; Kupreikic et aL Appeal Judgement, para. 442; Jelisic 
Appeal Judgement, para. 101; Blalkic Appeal Judgement, pa,a 683. _ 

"" Trial Judgement, para. 2207, referring to Rajic Sentencing Judgement, paras 83-95. See Aleksovski Appeal 
• Judgement, para. 182; Blaskic Appeal Judgement, para. 683. 

374 

Case No.: IT-05-87/1-A 27 January 2014 

! ' 

! 
I 



! I 
--~----· I 

,_ 
,, _ _. • I l" 

1874 

970. The Trial Chamber considered that the c□=on plan of the JCE to alter the ethnic balance 

of Kosovo was implemented through a "systematic campaign of terror and violence'' and found that -

the crimes committed in furtherance of such plan were grave.2858 In doing so it considered the 

violent and peremptory manner in which the Serbian forces attacked the Kosovo Albanian villages, 

the hardship, deprivation, and harassment suffered by the Kosovo Albanians who were expelled 

from their homes, as well as the beatings, ill treatment, and killing of men, women and -children. 2859 

971. The Trial Chamber determined the crimes had significant and, at times, irreparable· 

consequences· for the victims.2860 It deemed these to be "absolute" for the hundreds of victims who 

lost their lives, while those who survived were left to cope with the loss of loved ones.2861 It 

weighed not only the physical violence endured by Kosovo-Albanians, but also the considerable 

mental and financial suffering. 2862 The Appeals Chamber is satisfied that the Trial Chamber duly • 

considered the gravity of the crimes committed and therefore finds that the Prosecution fails to 

show that the Trial ehamber erred in its assessment of the seriousness of said crimes. 

972. As for Dordevic' s role and participation in the commission of the crimes, the Appeals 

Chamber recalls that a trial chamber may co_nsider a person's position of authority in assessing the 

gravity of offence, and the assigned sentence should reflect the perpetrator's degree of 

responsibility for those crimes committed.2863 The Appeals Chamber notes that the Trial Ch'amber 

found that besides Slobodan Milosevic and Stoljijkovic, no other member of the JCE "made a more 

=• Trilll Judgement, paras 2210, 2212. 
2859 Trial Judgement, para. 2212. The Trial Chamber found that Serbian forces expelled Kosovo Albanians, often by 

way of violence. Kosovo Albanians would leave their homes out of sheer fear for their Jives. As a result, many 
Kosovo Albanians were displaced within Kosovo, or were forced to cross tbo borders to Albaoia, FYROM or 
Montenegro. During this forced migration across tbo borders, Serbian forces subjected Kosovo Albanians to 
harassment, beatings, and killings. In consequence of this conduct by Serbian forces, Kosovo Albanians endured 
great hardship and deprivation. The Trial Chamber also took into consideration that soi.no 724 Kosovo Albanian 
residents were murdered and hundreds of thousands were displaced within Kosovo or across the borders. The 
typical method of achieving tbose ends was by Serbian forces attacking predominantly Kosovo Albanian 
neighborboods, villages, and towns using tanks and otbor heavy weaponry. Then; after the VJ shelled these areas, 
MUP forces would enter and drive out the residents from their homes and set fire to houses and other buildings. In 
some cases, Serbian forces· would destroy or damage mosques and other culturally significant sites. Additionally, 
the Trilll Chamber considered tbll1 on multiple occasions, Serbian forces - particularly the PJP and SAJ - would 
separate the male residents from the women and children, then abuse the males before eventually killing them. At 
times, Serbian forces also killed women and children (Trial Judgement para. 2212). 

_ ''" Trial Judgement, para. 2215. See also Trial Judgerneol; para. 2212. 
2861 Trial Judgement, psra. 2215. 
"" Trilll Judgement, psra. 2215. 
'"' Strugar Appeal Judgement, para. 353; Naletilit and Martinovic Appeal Judgement, paras 609-613, 625-6Z6; 

Musema Appeal Judgement, paras 382-383; Krajifnik Appeal Judgement, para. 774; Nahimana et aL Appeal 
Judgement, para. 1038; Lima} et aL Appeal Judgement, para. 133; Galic, Appeal JudgeIIlOJ!-t. para. 409; Stalcic 
Appea+ Judgement, paras 375, 380; DragcmNilwlic Judgement on Sentencing Appeal, para. 18; Mwryakazi Appeal 
Judgement, para, 185. 
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crucial contribution to the achievement of its objective" than Dordevic.2864 lt also took into account 

Dordevic's command over MUP forces (who were the principal perpetrators of the crimes), bis 

leading role in the efforts to conceal the crimes, and his failure to report and investigate crimes 

committed by the MUP forces.2865 Thus, the Appeals Chamber is satisfied that the Trial Chamber 

sufficiently considered Dordevic' s role and degree of participation in the crimes and finds that the 

Prosecution fails to show that the Trial Chamber erred in its assessment 

973. The Appeals Chamber also notes that the Trial Chamber correctly took into consideration 

the sentences imposed in other cases before this Tribunal, including the MiJutinovic et aL case.2866 

• The Appeals Chamber however finM that a change in the sentencing in the Milutinovic et al. case 

cannot show an error on the part of the Trial Chamber's ext?1'cise of its discretion, since each case is 

to be examined on its own facts. 2867 

974. As a final point, the Appeals Chamber notes that a sentence of 27 years imprisonment is "a 

very serious sentence", especially in light of Dordevic' s age2868 and considers it to be reflective of . . ' 

the grave crimes for which Dordevic is responsible. Additionally, contrary to the Prosecution's 

submission,2869 the Appeals Chamber is satisfied that the sentence mirrors the outrage of the 

international co=unity and is sufficient to act as a deterrent for other similar crimes in the future. 

Therefore, the sentence is not manifestly inadequate. 

3. Conclusion 

975. Accordingly, the Appeals Chamber finds that the Prosecution has failed to show that the 

. Trial Chamber erred in the exercise of its discretion by imposing a manifestly inadequate sentence. 

The Appeals Chamber dismisses the Prosecution's second ground of appeal 

2864 Trial Judgement, para. 2211. The Trial Chrunber noted thaiDordevic WaB not the physical perpetrator of the crimes;. 
rather, bis liability was based on bis participation in the JCE, the Jimpose of wlrich was to alter the ethnic balaoce 
of Kosovo (Trial Judgemeot, para. 2213). 

2""' Trial Judgement, paraB 2210, 2211, 2214. 
,, .. Trial Judgement, pari 2227. 
2

'"' See Mrmyaka,i Appeal Judgement, para. 186. 
'"' See Krajisnik Appeal Judgement, para. 782. The Appeals Chamber observes that Dordevic was 62 years old when 

he was sentenced to a term of 27 years'imprisomnent If he serves bis entire term, aod taking into consideration bis 
time served, he will be 85 years old upon release (see Elordevi6 Response Brief, para. 68). 

""' Prosecution Reply Brief, para, 3 !. 
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E. Jm:pact of the Appeals Chamber's findings on Dordevic's sentence 

976. The Appeal!i Chamber recalls tha~ by granting the Prosecution's first ground of appeal, it 

has found Dordevic responsible for persecutions through the sexual assault of five women as a 

crime against humanity (Count 5) pursuant to the third category of joint criminal enterprise.2870 

1872 

977. The Appeals Chamber also recalls that, as a consequence of the arguments raised in relation 

to Dordevic' s thirteenth and sixteenth grounds of appeal, it has overturned the Trial Chamber's 

findings concerning Dordevic' s responsibility for committing the crimes of: (i) deportation as a 

crime against humanity (Count 1) from Klademica/Klladernice in Srbica/Skenderaj municipality_ 

between 12 and 15 April 1999, Suva Reka/Suhareke town between 7 and-21 May 1999, Pec/Peje on 

27 and 28 March 1999, and Kosovska Mitrovica/Mitrovice on 4 April 1999;2871 (ii) other inhumane 

acts (forcible transfer) as a crime against humanity (Count 2) in_ relation to Brocna/Buroje and 

Tusilje/Tusbile, in Srbica/Skenderaj municipality between 25 and 26 March and on 29 March 1999, 

respectively, and Cuska/Qyushk, in Pec/Peje municipality, on 14 May 1999;2872 (iii) murder as a 

violation of the law or customs of war and_ a crime against humanity (Counts 3 and 4) of the two 

elderly Kosovo Albanian men at Podujevo/Podujeve town in Podujevo/Podujeve municipality on 

28 March 1999, and of the nine men in Mala Krusa/Kruse-e-Vogel on 25 March 1999;2873 

(iv) persecutions as a crime against humanity (Count 5) through: (a) murder b~ed on the killings of 

the two elderly men at Podujevo/Podujeve town, in Poduj evo/Podujeve municipality on 28 March 

1999, and the nine men in Mala Krusa/Kruse-e-Vogel, in Orahovac/Rahovec municipality on 

25 March 1999;2874 (b) depor:tation from Pec/Peje on 27 and 28 March 2009, from Kosovska 

Mitrovica/Mitrovice on 4 April 2009, from Kladernica /Klladernice, in Srbica/Skenderaj 

municipality between 12 and 15 April 1999, and from Suva Reka/Sulw,reke town between 7 and 

21 May 1999;-2875 and (c) other inhumane acts (forcible transfer) at Brocna/Buroje and 

Tusiljetrusbile, in Srbica/Skenderaj municipality between 25 and 26 and on 29 March 1999, 

respectively, and Cuska/Qyushk, in•Pec/Peje municipality, on 14 May 1999.2876 

978. As a consequence of Dordevic' s arguments raised in his eighteenth ground of appeal, the_ 

Appeals Chamber has also overturned all the Trial Chamber's findings concerning Dordevic' s 

2870 See supra, para. 929. • 
21171 See supra, paras 541-542, 695-696. 
m, Soe supra, paras 695-696. 
287

' See supra, paras 695-696. 
,.,. See s1<pra, paras 695-696. 
21175 See supra, paras 541-542, 695-696. 
"'' 6 See supra. paras 695-696. 
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responsibility for aiding and abetting the crimes of deportation (Count 1), other inhumane acts 

(forcible transfer) (Count 2), murder (Count 3), and persecutions (through deportation, forcible 

transfer, murder, and destruction of religious or culturally significant property) (Count 5), as crimes 

against humanity; and murder (Count 4), as a violation of the laws or cu~toms of war. 
2877 

979. The Appeals Chamber further recalls that it has found that the Trial Chamber comfnitted a 

discernable error when it considered Dordevic' s position of .authority as an ~ggravating factor, 

rather than the abuse of such position. 2878 

980. In light of the above, the Appeals Chamber finds that a reduction in Dordevic' s sentence is 

appropriate. ·In particular, the Appeals Chamber considers that the convictions entered by the Trial 

Chamber.which have now been overturned on appeal, outweigh the new convictions entered by the 

Appeals Chamber - not only in terms of number of victims but also by way of Dordevic' s level of 

responsibility. 2879 By this, however, the Appeals Chamber by no means intends to suggest that the 

crimes for which Dordevic has been convicted on appeal are not grave. Considering the foregoing, 

and in the circumstances_ of this case, including Dordevic' s age, the Appeals Chamber reduces his 

sentence by 9 years and imposes a sentences of 18 years' imprisonment, subject to credit being 

given under Rule 10 l(C) of the Rules for the period already spent in detention. 

2877 See supra, para. 834. 
"" See supra, para., 940, 958. . 
"' 9 Toe Appeals Chamber notes in respect of the·new convictions that Dorilevic has beeo found criminally responsible 

an the basis of the third category of joint criminal enterprise. 
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XXI. DISPOSffiON 

981. For the foregoing reasons, THE APPEALS CHAMBER, 

PURSUANT TO Article 25 of the Statute and Rules 117 and 118 of the Rules; 

NOTING the respective written submissions of the parties and the arguments they presented at the 

appeal hearing of 13 May 2013; • 

SITTING in open session; 

WITH RESPECT TO DORDEVIC'S APPEAL: 

GRANTS Dordevic's Trurteenth Ground of Appeal, and REVERSES his convictions for 

deportation (Count 1) and persecutions through deportation (Count 5) with respect to the 

displacements of individuals to Montenegro from Pec/Peje on 27 and 28 March 1999, and from 

Kosovska Mitrovica/Mitrovice on 4 April 1999; 

GRANTS, in part, Dordevic's Sixteenth Ground of Appeal, and REVERSES his convictions, in so 

far as they relate to: 

1870 

Deportation (Count 1) at Klademica/Kllademice, in Srbica/Skenderaj municipality, 

between 12 and 15 April 1999 and Suva Reka/Suhareke town, between 7 and 21 May 

1999; 

Other inhumane acts (forcible transfer) (Count 2) at Brocna/Buroje and Tusilje/Tushile, 

in Srbica/Skenderaj municipality between 25 and 26 March and on 29 March 1999, 

respectively and Cuska/Qyusbk, in Pec/Peje municipality, on 14 May 1999; 

Murder, as a crime itgainst humanity and as a violation of the laws or customs of war 

(Counts 3 and 4), of the two elderly men at Podujevo/Podujeve' town, in 

Podujevo/Podujeve municipality, on 28 March 1999 and of nine men at Mala 

Krusa/Kruse-e-Vogel, in Orahovac/Rahovec municipality, on 25 March 1999; 

Persecutions (Count 5) committed through: 

• deportation at Klademica/Klladernice, in Srbica/Skenderaj municipality, between 

12 and 15 April 1999 and Suva Reka/Suhareke town, between 7 and 21 May 1999; 

• forcible transfer at Brocna/Buroje and Tufilje/Tushile, in Srbica/Skenderaj 
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municipality between 25 and 26 March and on 29 March 1999, respectively and 

Cuska/Qyusbk, in Pec/Peje municipality, on 14 May 1999; and 

1869 

• murder of the two elderly men at Podujevo/Podujeve town, in Podujevo/Podujeve 

·municipality, oo 28 March 1999 and of nine men at Mala Krusa/Kruse-e-Vogel, in 

Orahovac/Rahovec municipality, on 25 March 1999; and 

GRAJ•ffS, in part, Dordevic's Eighteenth Ground of Appeal, REVERSES his convictions for 

Counts 1 to 5 on the basis of aiding and abetting, lllld consequently DECLARES MOOT 

Dordevic' s Eleventh Ground of Appeal; 

GRANTS, in part, Dordevic' s Nineteenth Ground of Appeal and finds that the Triai Chamber erred 

in considering Dordevic' s position of authority as an aggravating factor; 

DISMISSES the rerrurinder of Dordevic's appeal, Judge Giiney dissenting with respect to 

Dordevic' s Seventeenth Ground of Appeal, in part, and Judge Tuzmuk:hamedov dissenting with 

respect to Dordevic's Sub-Ground!! 9(E), (F), and (G), and, in part, Twelfth, Fifteenth, and 

Seventeenth Grounds of Appeal; 

AFFIRMS all other convictions pursuant to Coµnts 1 to 5; 

. WITH RESPECT TO THE PROSECUTION'S APPEAL: 

GRANTS, Judge Giiney and Judge Tuzmukhamedov dissenting in part, the Prosecution's Frrst 

Ground of Appeal, and FINDS D<Jrdevic guilty, pursuant to Articles 5 and 7(1) of the Statute, of 

the crime of persecutions through sexual assaults as a crime against humanity (Count 5), pursuant to 

the third category of joint criminal enterprise, in relation to the sexual assaults of Witness K20 and 

the other two young women in Beleg, Wiiness Kl4, and the Kosovo Albanian girl in a convoy, and 

REVISES Dordevic's_convictioo with respect to Count 5 accordingly; 

DISMISSES the Prosecution's Second Ground of Appeal; 

SETS ASIDE the sentence of 27 years of imprisonment and IMPOSES a sentence of 18 years of 

imprisonment, subject to credit being given under Rule lOl(C) of the Rules for the period already 

spent in detention; 

· ORDERS, in accordance with Rules 103(C) and 107 of the Rules, that Dordevic is to remain in the 

custody of the Tribunal pending the finalisation of arrangements for his transfer to the State where 
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his sentence will be served. 

Judge Gfiney appends a Partially Dissenting and Separate Opinion. 

Judge Tuzmukhamedov appends a Dissenting Opinion. 

· Done in English and French, the English text being authoritative. 

Judge Carmel Agius, Presiding Judge Patrick Robinson 

Judge Mehmet Giiney Judge Khalida Racbid Khan Judge B 

Dated this 27th day of January 2014, 
At The Hague, 
The Netherlands. 

Case No.: IT-05-87/1-A 

[Seal of the Tribunal] 
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• XXII. PARTIALLY DISSENTING AND SEPARATE OPINION OF 

JUDGE MEHMET GONEY 

1. I respectfully disagree with the following conclusions contained in the Appeal Judgement 

(i) upholding the finding that the killing of 281 Kosovo Albanians during the Operation Reka 

amounted to murder as a crime against humanity; 1 (ii) entering new convictions on appeal regarding 

the crime of persecution through sexual assaulis.2 I would also like to file a separate opinion 

regarding the Appeals Chamber's conclusions: {i). that the Trial Chamber was not required to 

exin:rrine the individual actions or scrutinize the intent of the other JCE members;3 (ii) the dismissal 

ofDordevic's submissions regarding cumulative convictions under Article 5 of the Statute.4 

1. The Killing of 281 Kosovo Albanians during Operation Reka 

2. The Trial Chamber found that 281 Kosovo Albanians w= shot and killed by Serbian forces 

in Meja:/Meje in Dakovica/Gjakove municipality as part of a large coordinated joint MUP and VJ 

operation known as. "(?peration Reka" on 27-28 April 1999.5 It based its conclusion ~n the 

following evidence: (i) that the bodies w= buried in mass graves in BatajDica SAJ Center;6 (ii) that 

the victims were wearing civilian clothes at the time of their death;7 that they had been killed by 

gunshot wounds. 8 The Majority upholds this finding on the basis that: (i) the Trial Chamber found 

that there was no evidence of fighting between Serbian forces and the KLA in the area at the time of 

these events in Meja/Meje, "save for a short unplanned fire fight in tlie village of Ranioc on 

27 April 1999 between four KLA :fighters and members of a VJ unit";9 (ii) there was evidence that a 

large number of men in Meja/Meje were forced to join a convoy and many of them were 

subsequently shot;10 (iii) it was reasonable for the Trial Chamber to dismiss Dordevic' s arguments 

1 Appeals Judgement, para. 772. 
2 Appeals Judgement, para. 98L 
' Appeals Judgement, paras. 138-144. 
4 Appeals Judgement, para. 843. 
'Trial Judgement, paras. 1738-1739. 
6 Trial Judgement, para. 991. 
7 Trial Judgement, para. 990. 
" Trial Judgement, para. 991. 
'Trial Judgement, paras. 980, 1739. The Triel Chamber also c;onsidered Dordevic', contention that the actions of the 
S~bian forces were wrected against Kosovo AlbOillllll -orisls but found that there wa.s no evidence to suggest that 
those killed had participated or were participating in terrorist activities. (Trial Judgemont. para. 1739). 
10 Tri.,JJudgement, paras. 958,961, 967-979, 985-995, 1738. . . 
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that . the Serbian forces directed their actions against terrorist activities based on the forensic 

evidence that the exhumed victims were wearing civilian clotbing.
11 

3. I respectfully disagree with this conclusion. Al, noted by the Majority, in, the context of 

establishing criminal responsibility, the burden to prove that the victims were civilians or hors de 

combat at the time of their deaths lied with the Prosecution.12 In my view, the circumstances 

surrounding the death of those individuals remain in the sphere of speculation:13 In my view, the 

circumstantial evidence relied upon to conclude that all 281 victims were civilians or combatants 

hors de combat allows for other alternative conclusions, and therefore the one reached by the Trial 

Chamber was not the onLy reasonable inference. 

1$66 

4. Indeed, as convincingly argued by my Colleague Judge Tuzmukhamedov in his dissenting . 

opinion, in light of the evidence that (i) the victims exhumed from that mass grave were males who 

originated from Dakovica/Gjakova;14 and (ii) that it was acknowledged that the Albanian 

paramilitary fighters were hiding within the civilian population, wearing civilian clothes, which was 

a tactic adopted by the KLA throughout the conflict, 15 I believe that it was reasonably open to a trial 

chamber, in its application of the correct legal standard, to conclude that. in absence of other 

evidence in this regard, the 281 victims in question buried in the Batajnica mass grave could have 

been legitimate military targets at the time· of their death. I would have therefore reversed the 

convictions in relation to these victims. 

2. New Convictions on Appeal related to the Crime of Persecution through Sexual Assaults 

5. The Trial Chamber acquitted Dordevic of the crime of persecµtion through sexual assaults 

as a crime against humanity as charged in the Indictment due to lack of evidence of discriminatory 

intent nece;sary as a basis for persecution.16 Toe Appeals Chamber, by majority, gr3fltS the 

11 Appeals Judgement, para. 771. 
11 Appeals Judgement, para. 52.2; citing D. Milosevic Appeal Judgemen~ para. 60; Kordic and Cerkez, Appeal 
Judgement, para, 48·, refenmg to B/a,"kic Appeal Judgement, para. 111. . 

I I 

I 

13 Toe Trial Charnbec relies on (i) the forensic reports of 109 of the 281 exhomed victims concluding that the.vicfuns 
died following gunshot wounds; (ii) that 15 victims also exhumed in Batajnica mass grave were killed by Serbian forces 
after having been removed from their homes aud shot See Trial Jndgement, paras. 955-962, 1735-1737. . i 
"Trial Judgement, para. 990. Exceptfor two victims that were identified as being female. ! 

13 Trial Judgement, para. 944 .. I note in particular that evidence to the effect that 200 KLA combatants were posing as 
displaced persons in villages in this area. 
16 Trial Judgement, paras. 179.J-1797, 2230. Indictment, para. 77 ( c). 
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Prosecution ground of appeal 'and reverses the acquittals.17 I note that the same approach was 

preferred by majority in the corresponding Sainovic etaL case.18 

6. I maintain my position taken in the Sainovic et aL case that, considering the charges and the 

circumstances of this case, those convictions should not be entered on appeals. Indeed, the Appeals 

· Chamber is endowed with the discretion to enter or not new conviction in the ·verdict on appeals, 

and I believe that, in the circumstances of this case, those convictions should be noted, but not 

entered as new convictions.19 L therefore, respectfully disagree with the majority on this issue. 

3. Cumulative Convictions Regarding Article 5 

1865 

7. As I have stated sev~ral times in the past, I maintain my position that a conviction for 

persecution, a crime against humanity pursuant to Article 5 of the Statute, cannot be cumulative to 

another conviction under Article 5 of the Statute, if both convictions are based on the same criminal 

conduct. 20 However, I also accept that it is now part of the applicable jurisprudence of this Tribunal, 

and will not formally dissent from the Appeals Chamber conclusion upholding the Trial Chamber • 

entering convictions based on the same acts for the crimes of deportation, other inhuman acts 

(forcible transfer), murder and persecutions under Article 5 of the Statute.21 

4. Other JCE Members 

8. The Appeals Chamber concluded that "the Trial Chamber was not required to examine the 

individual actions or scrutinize the intent of each member of the JCE.',22 While l agree that this 

principle has been consistently applied by the Tribunal, I believe that, in the circumstances of this 

case, the results are regrettable and could have been avoided. 

9. First, I consider the Milutinovic et al. case file to have been very different, and presumably 

more complete, regarding some of those "other JCE members", including Lazarevic and Ojdanic, 

than the. case file before the Dorde:vic Trial Chamber. One cannot expect Dordevic to have 

presented the same defense evidence filed by Lazarevic and Ojdanic in their own trials .. This 

17 Appeals Judgement, paras. 929, 981. 
11 Sainovic et al. Appeal Judgemont, para. 600. 
,. See Sainovic et al. Appeal Judgement, para. 1604. • • 
2D See Kordic and Cerkez Appeal Judgement, Joint Dissenting Opinion of Judge Schomburg and Judge Giiney on 
Cumulative Convictions, Stakic Appeal Judgement, Opinion dissidente dn Juge Giiney sur le cumnl de declarations de 
culpabilite, Naletilic ll1ld Martinovic Appeal Judgement, Opinion dissidente conjointe des Juges Gilney et Schomburg 
sur le cl!lllil! de declw;ations de cu!pehilite, Nahirruma et al. Appeal Judgement, Partly Dissenting Opmion of Judge 
Gilney .. 
'-' /1,ppeal Judgement, para 846. 
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situation, in my view, led inevitably the two trial chambers to reach different conclusions different 

results. 

10. ·rn my view, the fact that the Dordevic Trial Chamber was not obliged to "scrutinize" the 

actus reus and mens rea of the other JCE members, can. lead to the following regrettable 

consequences: (i) following an asses~ment of the evidence concerning the mens rea and actus reus, _ 

Lazarevic/0jdanic were acquitted for crimes related to the JCE in their own trials;23 on the other 

hand (ii) the Dordevic Trial Chamber reached a finding "out of reasonable doubt" that Lazarevic 

and Ojdanic were members of the JCE, but without having to legally and explicitly assess whether 

Lazarevic/0jdanic had the requisite ~ns rea and actus reus;24 (Iii) Dordevic can be held criminally 

responsible for the acts perpetrated by Lazarevic/Ojclanic for which they themselves were found ~ot 

guilty after a trial chamber scrutinised their mens rea and actus reus. I therefore agree with the 

submissions of Dordevic that this amounts to applying a double standard. 

11. In order to avoid this situation, at least within the jurisdiction of this Tribunal, I believe it 

would have been advisable for the Dordevic Trial Chamber to take into account the :findings of the 

Milutinovic et al Trial Chamber. In my view, though not bound by the findings of the Milutinovit et 

al. Trial Chamber, the Dordevic Trial Chamber was not precluded from considering them either. And, 

indeed, for obscure reasons, i1, at times, did 25 Ibelieve it would have been fair to rule on this issue prior to the 

commencement of the trial and Illllintain a consistent approach towards the Miluiinnvic et al Trial Judgement, 

so to ensure consistency throughout the Dordevii Trial Judgement and to avoid potential unne,;essary 

contradictions within the ICIY jurisdiction. However, since the ultimate finding is whether Dordevic acted in 

concert with others, the itcquittals of Lazare vie and Ojdanic do not urulerrnine the Trial Chamber conclusion, 

_ 22 Appeal Judgement, paras. 138. 
13 See Mili,tinovit et al. Trial Judgemens voL 3, paras. 1209, 1211. 
24 Tri.al Judgemens para. 2127. . 
25 For instance, see Tri.al Iudgemen~ para. 2120 where the Trial Chamber specifically refrained from making findings 
"about the involvement or know lodge of General Streten Lukic in the concealement of bodies." It noted that Lukic was 
before the Tribuoal regarding the same evenls and his appeal was pending. See also Trial Judgemen~ para. 2211 where 
the Trial Chamber also considered the Milutinovic et al case Judgement as a whole and opined that "'no other member of 
the joint criminal enterprise [ other than Dordevic] made • more crucial contribution to the achievement of its 
objective." 
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Done in English and French, the English text being authoritative. 

k(g; \run& Gtiney 

Done this 27th day of January 2014 at The Hague, The Netherlands. 

[Seal of the Tribunal] • 
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XXIII. DISSENTING OPTh'ION OF JUDGE TUZMUKHAMEDOV 

A. Introduction 

1. In this Judgement, the Appeals Chamber upholds Dordevic' s _convictions, pursuant to ICE I, 

for deportation, other inhumane acts (forcible transfer), murder, and persecutions (through 

deportation, forcible transfer, murder, and destruction of or damage to property of cultural and 

religious significance) as crimes against humanity, as well as murder as a violation of the laws and 

customs of war.1 Furthermore, the Majority finds that the Trial Chamber erred in acquitting 

Dordevic of persecutions through sexual assaults as crimes against humanity, committed by Serbian 
-

forces against five Kosovo Albanian women, and enters new convictions against him for these 

crimes pursuant to JCE Ii:i'.2 . 

2. I respectfully disagree in part with the Majority's reasoning and conclusions regardiog 

Dordevic' s contribution to the comm.on plan. Moreover, I consider that certain uoderlying crimes of 

murder as crimes against humanity and violations of the laws or customs of war and persecutions 

through the destruction of or damage to religious property as crimes against humanity could not 

have been reasonably attributed to Dordevic. I also cannot agree with the Majority that there is a 

sufficient basis to hold Dordevic responsible for persecutions though sexual assaults as crimes 

against humanity. 

B. Dordevic's contribution to the common plan 

3. For the following reasons, I take issue with the Majority's reasoning and conclusions in 

relation to the allegations that Dordevic contributed to the common plan, thus incurring criminal 

liability pursuant to JCE, through his involvement in the deployment of paramilitary units. to 

Kosovo and help in the concealme~t of crimes of Serbian forces. 

1. Deployment of panimilitaries 

4. In assessing Dordevic's participation in the common plan, the Trial Chamber found that he 

contributed to the deployment of paramilitary units to Kosovo in 1999.3 In this context, the Trial 

Chamber observed that, in February 1999, Dordevic "acted to implement a decision to engage 

1 See Appeal Judgement, paras 458462, p. 381. 
'See Appeal Judgeme.nt, paras 846-929, p. 381. 

• 'Tr:W Judgement, para: 2155, 
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volunteers and paramilitary units by sending a di.5patch to all SUPs in Serbia requesting them to 

establish complete control over volunteer and paramilitary units and their m=bers".
4 

It further 

considered that Dordevic was personally and directly involved in the incorporation of members of 

the Scorpions into the MOP reserve force, their formal attachment to the SAJ, and their deployment 

to Podujevo/Podujeve in March 1999, and that Dordevic subsequently authorized the re-deployment 

of members of the same unit to Kosovo.5 

5. The Majority dismisses Dordevic' s challenges to these findings in . their entirety. 
6 I 

respectfully disagree with this decision because in my view the Majority has not paid sufficient 

attention to the fact that the question of 13/hether Dordevic made a significant contribution to the 

common plan through his involvement in the deployment of paramilitaries to Kosovo should be 

resolved in light of the Tribunal's jurisprudence on imputing liability to JCE members for crimes 

committed by non-JCE members. In the following, I will first briefly recall this jurisprudence and 

explain why it is pertinent to the allegations against Dordevic. I will then specifically address 

whether a reasonable trier of fact could have concluded that Dordevic was involved in the 

deployment of paramilitary units _(other than the Scorpions) to Kosovo and that he significantly 

contributed to the common plan by deploying and re-deploying the Scorpions. 

(a) General observations: contribution to a common plan by deploying non-JCE members 

6. The JCE doctrine demands that the accused make a significant contribution to the crimes for 

which he is convicted.7 The Trial Chamber made no finding that the paramilitary units operating in 

Kosovo during the Indictment period were members of. the JCE. 8 In my view, this fact is crucial to 

the assessment of whether the Trial Chamber could have reasonably concluded that Dordevic 

significantly contributed to the common plan through his involvement in the deployment of 

paramilitaries. I submit that for such a conclusion to stand, it
1
had to be shown that: (i) paramilitary • 

units committed crimes which were attributable to the members of the JCE because the members 

"used" these units for the commission of crimes in furtherance of the common plan; and (ii) through 

his involvement in deploying the paramilitaries, Dordevic either personally "used" these units to 

commit crimes in furtherance of the common plan or contributed to such use in another significant 

way'. Unless the first requirement was met, the conduct of paramilitaries in Kosovo at the relevant 

4 Trial Judgement, para. 2155, • 
'See Trial Judgement, para. 2155. See also ibid., paraB 1934-1943, 1953. 
'.see Appeal Judgement, paraB 351-371. • _ • • 
7 See, e.g., Krajiinik Appeal Judgement, para. 215; Brdanin Appeal Judgement, para. 430. 
'See Trial Judgement, paras 2126-2128. See"1so ibid., paras 191-216, 
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time had no tangible effect on the accomplishment of the common plan and, for this reason alone, 

could not have been relevant to Dordevic's liability pursUllilt to ICE. If the second requirement was 

not fulfilled, it could not have been reasonable for the Trial Chamber to conclude that Dordevic' s 

significantly contributed to the common plan through bis involvement in the deployment of 

paramilitaries to Kosovo. 

7. According to the Tribunal's jurisprudence, crimes committed by non-members of the JCE 

may be imputed to all members of the JCE if at least one of them ''used" the physical perpetrators to 

commit the crime in question and in doing so acted in accordance with the COilll?on plan.9 The_ 

existence of this link must be assessed on a case-by-case basis. 1° Factors which may be taken into 

account in this respect include whether any JCE member closely co-operated with the principal 

perpetrators in order to further the co=on plan or whether the principal perpetrators knew of the 

existence of the JCE.11 The requisite link can also follow from the fact that a JCE member explicitly 

or implicitly requested a: non-JCE member to commit a crime, or instigated, ordered, encouraged, or 

otherwise availed himself of the non-JCE member to commit the crime.12 In my opinion, this 

jurisprudence is also relevant to the question under which circumstances an accused. such as 

Dordevic, may be considered to have significantly contributed to the common plan through his 

involvement in operations of non-JCE members. 

(b) • Dordevic' s involvement in the deployment of paramilitary units other than the .Scorpions 

8. Both the Trial Chamber's conclusions on Dordevic's participation in the co=on plan as 

previously set out and the Majority's reasoning in this Judgement create the impression that 

Dordevic was involved in the deployment of several paramilitary units to Kosovo during the 

Indictment period.13 The underpinning evidence is Dordevic's dispatch of 18 February 1999, which • 

9 See Brdanin Appeal Judgement, paras 413,430. See also Krajifoik Appeal Judgement, paras 225, 235; Martit Appeal 
Judgement, paras 171-172. • 
10 Brdanin Appeal Judgement, para. 413; Krafisnik Appeal Judgement, para. 226. 
11 Brdanin Appeal Judgemen~ para. 410. • -
11 Krajiinik Appeal Judgement, para 226. 1 further. note that the authority and control of a JCE member over non­
membora of the JCE has been considered to be a primary factor in det=ining whether the crimes of non-members 
could be attnbnted to .the members of the JCE. See Kraji!nik Appeal Judgement, paras 238-282; Martie Appeal 
Judgement, paras 187, 192,195,200,205,210 . 

. 
13 See TriBI Judgement, paras 2155, 2158; Appeal Judgement, para. 371 (concluding that the Trial Chamber reas01lllbly 
found that Dordevi6 ''was involved in, and aware of, the deployment of paramili!l!Iy units to Kosovo, including the 
deployment of the Scorpions to Podujevo/Podujevo, in concert with MU!' and RIB forces, and that this formed part of 
Iris significant contribution to the JCE.") (mtemel citations omitted; emphasis added). 
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called for the need to "establish complete control over volunteer and paramilitary units and their 

members" .14 

9. I note that the Trial Chamber found that various paramilitary groups operated in Kosovo 

_during.the Indictment period.15 It observed that such groups were "used" by the VJ and MUP;16 that 

the MUP reserve forces "included'' many members of paramilitary groups, 17 and that paramilitaries 

regularly "served" in Kosovo at the relevant time.18 Specifically wi1h respect to "Arkan's Tigers", 

the Trial Chamber noted that members of this paramilitary unit were attached to and thus 

"associated with" the RDB, and that they "played an active part" in joint operations of the MUP and 

VJ in Kosovo.19 In relation to the "White Eagles", the Trial Chamber considered that this 

paramilitary unit was "associated" with the deputy prime minister of Serbia, Vojislav Seselj, and 

that its inembers "participated in coordination" with the MUP in operations in Kosovo in 1999.20 

The Trial Chamber also observed that the paramilitary unit "Pauk Spiders" was "absorbed into the 

Vf'.21 

10. However, I cannot clearly discern from the re\!Soning in the Trial Judgement whe1her the 

paramilitary units in question were actually deployed as a result of Dordevic' s dispatch of 

18 February 1999.22 The Trial Judgement further lacks any indication that Dordevic personally co­

operated with the paramilitary units during .the Indictment period, issued specific instructions to 

them regarding the commission of crimes, or had authority over such groups. Under these 

circumstanc~. I consider that the Trial Chamber failed to adequately explain why it considered that 

Dordevic made a significant contribution to the common plan through his involvement in the 

deployment of paramilitary units to Kosovo ( o~r than the Scorpions).23 Unfortunately, the 

Majority does not address this issue even though Dordevic advances arguments to that effect 24 

Instead, the Majority repeats the Trial Chamber's interpretation of Dordevic' s dispatch of 

14 See Trial Judgement, paras 195, 926, 1929 (fu. 6616), 2021, 2155; Appeal Judgement, paras 363, 367. 
15 See Trial Judgement, paras 195-216. 
10 Trial Judgement, paras 195-196. 
17 Trial Judgomont, para. 196. 
18 Trial Judgement., para. 202. • 
"'Soo Trial Judgement, paras 209-210. 
20 Soo Trial Judgement, paras 212, 214. 

·'-'Trial Judgement, para. 216. • • 
:22 I note that the Trial Chamber· concluded that Minister Stojiljkovi6 . and Dordevi6 prepared for the inclusion of 

. paramilitary units into MUP units in early 1999, and tha1 Dordevic's dispatch of 18 February 1999 "was quite clearly an 
instruction to implement tbe Minister's order to 'engage volunteers'". Seo Trial Judgomc;nt, parRB 196, 2021. See also 
ibid., para. 1929, whore the Trial Chamber found that Dordevic "had knowledge of, and shared in, an intention of the 

• MUP to engage paramUltmies in anti-torrorist operations prior tq the start of~ war", 
"'Soo Trial Judgement., pm:as 2155, 2158. 
"Sec Dordevi6 Appeal Brief, para. 234. See also Appeal.Judgement, para. 364. 
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18 February 1999, refers to evidence on which the Trial Chamber relie_d in finding only that 

Dordevic was aware that paramilitaries operated in Kosovo in 1998 and 1999, and recalls 

conclusions in the Trial Judgement that paramilitary groups worked in concert with MUP units in 

Kosovo and that Dordevicdeployed the Scorpions to Podujevo/Podujeve,25 

(c) Dordevic's involvement in the deployment of the Scorpions 

11. As indicated above, the Trial <:bamber concluded that Dorde.vic made a significant 

contribution to the common plan by deploying members of the Scorpions to Podujevo/Podujeve on 

28 March 1999 and re-deploying the Scorpions elsewhere in Kosovo shortly thereafter. 26 I recall my 

prior observation that the Trial Chamber made no finding that paramilitaries, including the 

Scorpions, which operating in Kosovo during the Indictment period were members of the JCE. 

Accordingly, it had to be established that the Scorpions or units to which they were attached 

committed crimes which were attributable to members of the JCE and that Dordevic either 

personally "used" these individuals to commit crimes in furtherance of the co=on plan or in 

another significant way contributed to such use. 

12. The Trial Chamber concluded that the Scorpions killed 14 women and children :in a 

courtyard in Podujevo/Podujeve on 28 March 1999 and convicted Dordevic pursuant to JCE I in 

relation to this event for murder as a violation of the laws and customs of war and as a crime against 

hurnanity.27 It could be argued that this fact, taken together with the Trial Chamber's conclusion 

that Dordevic was personally and directly involved in the Scorpions' incorporation into the MUP 

reserve force, their formal attachment to the SAJ, and their deployment to Kosovo,28 implies that, in 

the Trial Chamber's view, he ''used" the Scorpions to commit the murders at Podujevo/Podujeve on 

28 March 1999 or at least contributed to such use. 

13. However, as Dordevic points out on appeal, there is no evidence that he gave orders to the 

Scorpions to commit crimes in Podujevo/Podujeve.29 Rather, the Trial Chamber noted that en route 

'-' See Appe~ Judgemep.t, paras 366-367. . 
26 See Trial Judgement, paras 2155, 2158. In this context, it might be infonnative to recall thlll according to evidence 
before the Trial Chamber, 1he SAJ unit which operated in Podnjevo/Podujeve on 28 March 1999 comprised, among 
otherindividualK, former members of 1he Scorpions. See, in particular, Trial Judgement, paras 1238, 1934-1945. The 
Trial Chamber further concluded that the Scorpion,; were subsequently re-deployed to Kosovo with Dorclevi.c's 
af'l.'.roval. See Trial Judgement, paras 1946-1948. . • 
• See Trial Judgement, paras 1243sl245, 1247-1252, 1750, 1944, 2155, p. 883. See also ibid., para. 1258. I observe 
thlll 1he AppealK Chamber finds that 1he Trial Chamber erred in holding Hordevic responsible for the additional killing 
of two elderly men by Serbian forces in Podujevo/Podujeve on 28 March 1999 because these incidents were not 
W,'perly pleaded in the Indictment. See Appeal Judgement, paras 659-661. 

See Trial Judgement, para. 2155. 
" Dordevic Appeal Brief, para. 229; Doroovic Reply Brief, paras 69-70. See also Appeal Judgement, para. 353. 
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to Podujevo/Podujeve these individuals were tasked to "clear up" parts of the town.30 The Trial 

Chamber further accepted that Dorclevic was informed . about the crimes perpetrated at 

Podujevo/Podujeve ouly after they were perpetrated.31 While the Majority brushes these issues 

aside as irrelevant, 32 I consider them to be important because they call into question whether a 

reasonable trier of fact could have concluded that Dorclevic acted in furtherance of the common 

plan when he decided to deploy ~ Scorpions to Poduj evo/Podujeve. 

14. Regarding the re-deployment of the· unit to which the Scorpions were attached, I note that 

the Trial Chamber accepted that: (i) an on-site investigation into the killings at Podujevo/Podujeve 

was conducted on 30 March 1999;33 (ii) the unit was initially withdrawn in light of what had 

happened at this location;34 (iii) Dordevic ordered Zivko Trajkovic, then commander of the SAT,35 

to bring the unit back to Belgrade, disarm its members and send them home;36 and (iv) Dordevic . 

requested Trajkovic to provide a·reporf on the events at Podujevo/Podujeve, which was submitted 

by Trajkovic on J.3 May 1999 and forwarded by Dordevic to Mmister Stajiljkovic.37 

15. The Majority declares these facts to be "moot" because Dordevic subsequently authorized 

the re-deployment of the Scorpions to Kosovo.38 The Majority also points to findings in the Trial 

Judgement that the perpetrators of the crimes in Podujevo/Podujeve were not prosecuted or 

convicted.39 The Majority further suggests that the Trial Chamber's conclusion that the re­

deployment ''further displayed [Dordevic' s] contribution to the furtherance of the JCE" was not 

affected by the fact that some of the perpetrators of the crimes in Podujevo/Podujeve may have 

been removed from the unit before it was re:deployed. 40 

16. However, the fact that members of the Scorpions were eventually re-deployed to Kosovo 

Jilone does not necessarily show that Dordevic personally ''used" these individuals to co=it 

crimes in furtherance of the common plan or contributed to such use in another significant way. 

Furthermore, I consider it to be relevant in this context whether Dordevic took bona fide measures 

to address what happened in Podujevo/Podujeve on 28 March 1999. Unlike the Majority, I tend to 

~ See Trial Judgement, paras 123B, 1938. See also ibid., para. 2144; Appeal Judgement. para. 358. 
31 Trial Judgement, paras 1258, 1943. • 
32 See Appeal Judgement, para. 358. • 
33 Trial Judgement, paras 1258, 1261, 1959. 
"'See Trial Judgement, paras 1943, 1963. 
" Trial Judgement, para. 1260. • 
"'Trial Judgement, paras 1943, 1945, 1963. 
37 Trial Judgement, paras 1260, 1961. 
" Appeal Judgement, para. 358. 
"Appeal Judgement, para. 359. 
•
0 Appeal Judgement, para. 360. 
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think that whether the perpetrators of the killings at this location were removed from the unit before 

it was re-deployed is relevant to the question ·of whether a reasonable trier of fact could have 

concluded that Dordevic acted in furtherance of the common plan when arranging for the re­

deployment.41 Accordingly, it should have been directly addressed in this Judgement whether it was 

reasonable for the Trial Chamber to reject evidence suggesting that all perpetrators of the crinles 

committed at Podujevo/Podujeve on 28 :March 1999 were removed from the unit in question before 

it was re-deployed.42 Moreover, since I cannot discern from the Trial Judgement that Dordevic had. 

any influence on judicial proceedings at the relevant time, I am not convinced that he could have 

reasonably been faulted for a lack of prosecutions in relation.to the events at Podujevo/Podujeve.43 

(d) Conclusion 

17. In light of the above, 1 cannot subscribe to the Majority's decision to dismiss Dordevic' s 

submission that the Trial Chamber erred in finding that he made a significant contribution to the 

common plan through bis involvement in the deployment of paramilitary units to Kosovo.44 

2. .The Racak/Racak incident 

18. In assessing Dordevic's participation in the co=on plan, the Trial Chamber observed that 

he played "a leading role in the efforts of the MUP to limit any independent investigation of the 

killings of not less than 45 men in Racak/Ra9ak in January 1999".45 The Majority dismisses 

Dordevic's challenges to this finding.46 For the following reasons, I am unable to agree with this 

decision. 

19. . The Trial Chamber observed that the operation in Racak/Ra9ak started at 0600 or 0700 

hours on 15 January 1999 with the VJ firing into the village.47 Subsequently, white the VJ 

41 Contra Appeal Judgement, pan. 360. 
42 See Trial Judgement, para. 1964. 
43 Contra Appeal Judgement, para. 359. · 
44 Contra Appeal Judgement, paras 362, 371. 
45 Trial Judgement, para. 2154. The Trial Chamber found elsewhere that Dordevic had full infannation •about the 
operation at Racak/R~ak on 15 January 1999 and "took an. organising role regarding the action• of the police on the 
gronnd." See Trial Judgement, para. 1923. See also ibid., para. 425. However, since these findings are not mentioned in 
the condmrlons on. Dordevic"s participation in the JCE (see Trial Judgement, paras 2154-2158), I nnderstand that the 
Trial Chamber ultimately did not consider that Dordevic contributed to the JCE by playing a role in the Racak/Rayak 
incident as such. Nonetheless, I submit that my explanations in the following also indicate that no reaoonable trier of 
fact could have found that there was sufficient evidence to conclude that Dordevic took ao active part in the actoal 
operation at Racak!Ra,ak. For theses re .. ons, I believe that the assessment of the Racak/R~ incident is related the 
allegation that Dor<levic contributed to the common plan by concealing crimes. . 
46 See Appeal Judgement, paras 344-350. • 
41 Trial Judgement, paras 257, 1920. The Trial Chamber considered that coordination activities by the MUP related to 
the operation occurred in nearby police stations as early as 0630 to 0700 hours. See Trial Judgement, para. 397. • 
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bombardment was still ongoing, the MUP entered the village. and conducted a house-to-house 

search.48 The Trial Chamber was satisfied that Dordevic arrived at the Stimlje/Shtime police station 

(about a kilom~tre away from Racak/RaQak) at about 0830 or 0900 hours, that he stayed there for 

over one hour and, during that time, received two brief phone calls from Deputy Prime Minister 

Nikola Sainovic.49 The operation appears to have lasted until 1500. or i600 hours, and the Trial 

Chamber considered that the close coordination between the VJ and MUP forces indicated that they 

were "controlled by a single. co=ander on the ground".5° Furthermore, t):ie Trial Chamber 

considered later denials about VJ involvement in the operation to be false.51 

20. The Trial Chamber further considered that KVM observers started investigations in 

Rac~ak on the mqming of 16 January 1999.52 The KVM observers noticed police and VJ in 

the area. 53 In the village, the KVM observers wete shown about 45 bodies of Kosovo Albanian 

civilians who appeared to ·have been executed.54 Later in the day, villagers moved .the bodies into, 

the mosque of Racak/Rayak.55 Around the same time, investigating Judge Marinkovic made several 

unsuccessful attempts to enter Racak/Ra9ak in. order to conduct investigations, .all of which failed 

because she and her team were fired upon. 56 
. 

21. . Judge Marinkovic finally gained access to Racak/Ra9ak on 18 January 1999, in the 

company of the deputy public prosecutor and SUP inspectors.57 Shortly before, she met with 

Dordevic at the Stimlje/Shtime police station.58 The Trial Chamber no~ that while in 

Racak/Ra.;:ak, Judge Marinkovic was instructed by police that there were bodies in the mosque. 

When she went there, she found· 40 bodies, all but one male, wearing shoes which looked like 

military boots and other military attire.59 

22. The Trial Chamber ultimately concluded that the scene presented to Judge Marinkovic was 

staged by the MUP and that, in particular, Dordevic personally incurred "ultimate responsibility'' 

48 Tri.al Judgement, paras '257, 1920. • 
49 Trial Judgement; paras 398, 1921. 
50 Tri.al Judgement, paras 257,397, 1920. 
51 Tri.al Judgement, para. 406. 
52 Trial Judgement, para. 405 
" Trial Judgement, para. 407. 
54 Trial Judgement, paras 405, 407. 
55 Trial Judgement, para. 408 
56 See Tri.al Judgement, para. 411. 
57 Trial Judgement, para. 412. 
58 Trial Judgement, para. 424. 
" Trial Judgemen~ para. 412. 
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and led the efforts for covering up the use of excessive .force· by the police during the Racak/Rayak 
• 60 operal::!on. 

23. I note that the Trial Judgement does not mention any evidence on what happened in 

Racak/R119ak between the visit of the KVM observers on 16 January 1999 and Judge Marinkovic's 

arrival two days later. Rather, the Trial Chamber's conclusion that the MUP and specifically 

Dordevic arranged for the scene presented to Judge Marinkovic was based on circumstantial 

evidence and thus had to be the only reasonable inference available.
61 

24. In this respect, I observe that the Trial Chamber appears to have accepted that, in addition to 

"police" forces, the VJ was present in the surrounding area ·of Racak/Rayak on 16 January 1999,
6

' 

and that there was an overt KLA presence at this location on 17 January 1999, 63 Tb).s e,idence 

indicates that the MUP was not the only force operating in the vicinity of Racak/Rayak at-the time. 

In my view, it was therefore incumbent upon the Trial Chamber to explain on which basis it 

wnsidered it to be proved beyond reasonable doubt that the MUP staged the scene presented to 

Judge Marinkovic and that Dordevic was behind such activity. 

25. The Trial Judgement does not contain an explanation as to how exactly the Trial Chamber 

arrived at the conclusion that the MUP Was responsible for presenting the altered evidence to Judge 

Marinkovic.64 Moreove~, in finding that Dordevic was personally involved in the concealment of 

the crimes committed at this location, the Trial Chamber merely reasoned that Dordevic' s "presence 

at Stimlje/Shtime police station on at least 15 January 1999 confirms his awareness of the joint VJ • 

and MUP operation in Racak/Ra9ak on 15 January and its importance; and reveals his ultimate 

responsibility for what occurred in Racak/Ra9ak, including the staged misrepresentation of bodies 

and other circumstances presented to Judge Marinkovic' s team and the international representatives 

and the media on 18 January 1999". 65 

26. However, the Trial Judgement _does not mention evidence on what exactly Dordevi6 did 

during his one-hour stay at the Stimlje/Shtime police station in the morning of 15 January 1999, 

The Trial Chamber did not find that he gave any instructions to MUP forces regarding their 

611 See TriBl Judgement, paras 415,425, 1924, 2084. 
61 See Lukic and Lukic Appeal Jndgemcnt, para. 149; Boikoski and Tarculovsld Appeal Judgement, para. 99. 
62 See TriBl Judgement, para. 407. • 
" See Trial Judgement, para. 410. The Trial Chamber also appears to have accepted that the KYM wemod Judge 
Marinkovic on 17 Iaouary 1999 tbll1 it could not guarantee her safety if sbe insisted on entering Rae~ with a 
heavy MUP presence. See Trial Judgement, para. 410, 
"See, in particular, Trial Judgoment, paras 415, 425, 1924. 
"Trial Judgement, para. 425. 
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participation in the operation at Racak/Rac;,ak.66 Although Dordevic had two brief telephone 

conversations with Saino.ic while at the Stirnlje/Shtime police station, there appears to be no 

evidence a:s to what they discussed.67 In particular, there is no indication, aod the Trial Chamber did 

not establish, that the decision to conceal crimes committed. in the course of the Racak/Rac;,ak 

• operation had already been made at that time.68 _Neither does the Trial Judgement mention evidence 

showing how, when, and by what conduct Dordevic subsequently arranged for the ultimate 

conceiilinen{of such crimes,69 

27. In light of the above, I consider that no reasonable trier of fact could have safely concluded, 

based on the evidence discussed in the Trial Judgement, that the MUP staged the scene presented to 

Judge Marinkovic and that Dordevic was behind such activity. Unfortunately, :instead of directly 

addressing these issues, the Majority essentially repeats observations made by the Trial Chamber in 

relation to the events at Racak/Rac;,ak, and recalls findings in the Trial Judgement on the "general 

pattern of disproportionate use of force by the Serbiao forces in joint MUP and VJ 'anti-terrorist 

operations'" and the "pattern of lack of investigations and concealment of crimes in 1998 and 

1999'.'.70 On this basis, the Majority finds that Dordevic has failed to show that no reasonable trier 

of fact could have conclu.ded that he took_ a leading role in efforts "to conceal the excessive llBe of 

force by the Serbian forces during joint operations".71 However, in making_these broad statements 

with respect to Dordevic's role in the general covei:-up of criminal conduct of Serbian forces in 

Kosovo, the Majority leaves open whether it was reasonable for the Trial Chamber to conclude that 

he was personally responsible for the events at Racak/Ra9ak. I therefore respectfully dissent from 

the Majority's reasoning and conclusion on this matter. 

,. In this respect, I recall that the operation was already underway when Dordevi~ arrived at the Stimlji1Shtime police 
station. See Trial Judgement, paras 257, 397, 1920-1921. 
67 See Trial Judgement, paras 398, 1921. . 
" I note that the Trul Chamber elsewhere found that "the body concealment operation was planned from the very 
beginning of the operations by Serbian forces in Kosovo on 24 March 1999." .see Trial Judgement, para. 2118. When 
discussing the evidence in support of this finding, the Trial Chamber did not refer to the events at RacajdR.a~ in • 
January 1999. See Trial Judgement, paras 2109-2117. . 
09 In this respect, I uote that, while the Trul Chamber rejected. Dordevic' s testimony that be was in meetings at Prizren 
and Pec/Peje on 15 aod 16 January 1999 and then went on a skiing trip until 17 Januory 1999 (see Trial Judgement, 
para. 425), the Trial Judgement does not mention any evidence positively placing Dordevic at another location during 
that time, especially not in the vicinity of~ 
'° See Appeal Judgement, paras 348-349. 
71 See Appeal Judgement, para. 349. 
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3. Concealment of crimes 

28. In assessing Dordevic' s participation in the co=on plan, the Trial Chamber found that he 

played a leading role in MUP efforts to conceal the murder of Kosovo Albanian civilians and others 

taking no ~ctive part in the hostilities during the Indictment period.72 In this context, the Trial 

Chamber observed that Dordevi6 gave instructions for the clandestine burial of bodies found in the 

Danube River and Lake Perucac. 73 It considered that these operations and the transportation of 

bodies from Kosovo to the Batajnica and Petrovo Selo centres were undertaken "as part of a 

coordinated operation to remove evidence of crimes by Serbian forces again~t Kosovo Albanians in 

Kosovo during the Indictment period".74 

29. On appeal, Dordevic submits, inter alia; that the Trial Chamber's findings on the 

1852 

concealment of bodies could not have supported its conclusion that bis actions constituted a . 

significant contribution to the co=on plan, rather than fulfilling the elements of Article 7 (3) of the 

Statute.75 In my view, this contention· would have merited an elaborate analysis. In particular, I tend 

to think that it should have been explained how, from a legal point of view, concealment operations 

may constitute a contribution to a common plan, thereby allowing for a conviction for commission 

pursuaot to JCE. Moreover, it should have been assessed whether the Trial Chamber provided 

adequate reasons as to why it concluded that the .concealment of killings contributed significantly to 

the common plan which consisted of a campaign of te= and violence by Serbian forces against 

Kosovo Albanians with the purpose of changing the demographic composition of Kosovo.76 Since 

the Majority does not address these matters, I respectfully dissent from its decision to dismiss 

Dordevic' s appeal on the issue.77 

C. Underlying crimes 

1. Murder 

(a) Introduction 

30. The Trial Chamber convicted Dordevic for murder as a crime against hwnanity and as a 

violation of the laws or customs of war in relation to the killing "of not less than 724 Kosovo 

72 Trial Judgement, para. 2156. 
73 Trial Judgement, para. 2156. 
14 Trial. Judgement, para. 2156. 
75 See Dordevic Appeal Brief, para 240. See also Appeal Jndgement, para 375. 
76 Trial Judgement, paras 2007, 2131. • • 
17 Contra Appeal Judgement, para. 384. 
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Albanians".78 It held that these crimes were committed by Serbian forces in a number of 

municipalities throughout Kosovo between March and June 1999.79 On appeal, Ilordevic submits 

that the Trial Chamber erred in finding that the crime of murder was established in relation to a 

number of incidents, essentially maintaining that there was insufficient evidence to safely conclude 

that the victims were protected under international h~tarian law.80 The Majority dismisses 

Dordevic's submissions in their entirety.81 For the following reasons, I cannot entirely agree with 

the Majority's reasoning and'conclusions. 

(b) • Observations on the ap_plicable law 

31. Jn the Appeals Chamber; s understanding, the Trial Chamber considered that a non­

international armed conflict existed between the KLA and the Serbian forces in Kosovo at the 

relevant time.82 Moreover, the Trial Chamber concluded that, as of May 1998, the KLA was an 

"organised armed_ group".83 Jn order to understand the· :iJnpact of these findings on Ilordevic's 

convictions for murder, I find it useful to make some observations on the law governing non­

international armed conflicts. 

32. In international armed conflicts, a member of the armed forces of a party to the conflict is 

co~dered to ·be a combatant. 84 This status bestows certain protections upon the person in question. 

Under international humanitarian law, a combatant is allowed to participate in armed hostilities and 

may not be held criminally responsible for such participation, provided that he does not breach 

specific rules, for example by intentionally attacking civiliaos. 85 Once captured by the enemy, a 

combatant becomes a prisoner of war aod is entitled to protection under Geneva Convention ill 
86 

The corollary for such privileges is that a combatant is also considered to be a legitimate target of 

attack, unless he has laid down his arms and expressed a clear intention to surrender or is hors de 

combat. 87 The Tribunal has· accep,ted this to mean that a combatant who is not hors de combat may 

.,. See Trial Judgement, para. 2230. See also ibid., para. 2212. 
" See generally Trial Judgement, paras 1709-1752. 
"See DordevicAppeal Brief, para,s 304-315, 317-376. 
81 See Appeal Judgement, paras 522-523, 749-790. 
" Appeal Judgement, para. 521. 
"Trial Judgomon~ para. 1578. See ai.o ilml., para. 1522. 
"'Soo Additional Protocol I to the Geneva Conventions, Art. 43(2). 
" See Additional Protocol I to tho Geneva Conventions, Arts, 43(2), 44{2). See also ICR.C, Commemary on the 
Additional Protocols, para. 1679. • • 
86 See Geneva Convention Ill, Art. 4. 
" q.. Additional Protocol I to the Geneva Conventions, Arts. 43(2),51(2). 
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be legitimately attacked even if he is unanhed and does not engage in immediate fighting at the 

time of the attack. 88 This equally applies to members of organized resistance groups. 
89 

1850 

33. In non-international armed conflicts, the protection of persons is regulated by Article 3 

common to the Geneva Conventions and Additional Protocol II. Article 3 co=on to the Geneva 

Conventions provides protection to "[p]ersons taking no active part in the hostilities; including 

members of armed forces who have laid down their arms-and those placed 'hors de combat' by 

sickness, wounds, detention, or any other cause." The ICRC co=entary to Additional Protocol Il 

to the Geneva Conventions mentions that those belonging to organised armed groups "may be 

attacked at any time". 90 This suggests that, as a general rule, in nori-int=ational armed conflicts, 

members of organised armed groups enjoy protection against wounding and killing similar to that 

provided to combatants in international armed conflicts. Consequently, the killing of members of 

organised armed groups in non-international armed conflicts should only amount to a war crime or 

a crime against humanity if it can _be established that the individuals in question had laid down their 

arms and expressed a clear intention to surrender or were hors de combat at the time of the attack. 

34. The Tribunal's jurisprudence supports this interpretation. In Strugar, the Appeals Chamber 

explained that "[t]he notion of participation in hostilities [within the meaning of Article 3 co=on 

to the Geneva Conventions] is of fundamental importance to international humanitarian law and is 

closely related to the principle of distinction between combatants and civilians."91 It concluded that: 

[l]n order to establish the existence of a violation of Common Article 3 under Article 3 of the 
· Statute, a Trial Chmnber must be satisfied beyoud a reasonable doubt that the victim of the alleged 

offence was not participating in acts .of war which by their natnre ar·p1JI])Ose are intended to cause 
actual harm ta the personnel or equipment of the eneray' '-"nned forces. Such an enqniry must be 
undertaken on a case-by-case basis, having regard ta the individual circamstaaces of the victim at 
the time of the alleged offence. AI;. the temporal scape of aa individual's participation in hostilities 
can be intennittent and discontinuous, whether a victim was actively participating in the hostilities 
at the time of the offence depends on the nexus between the victim's activities at the time of the 
offence and any acts of war which by their nature or purpose are intended to cause actoal harm to 
the personnel or equipment of the adverse party."- . 

In this context, the Strugar Appeals Chamber further noted that "it may be necessary for a Trial 

Chamber to be satisfied beyond a reasonable doubt that the alleged offence committed against the 

victim was not.otherwise lawful under int=ational humanitarian law", and that if the victim was a 

"Bla.f/dc Appeal Judgement, para. 114; Kordic and Cerkez Appeal Judgement, para. 51. 
"See Blas7cic Appeal Judgement, para. 113. The Tribunal's jurisprudence also indicates that the killing of a combatant 
who is not fiors de combat does not satisfy the requiroraenIS for murder as a crime against humanity. See Martie Appeal 
Judgement, paras 306-314; Bla.fldc Appeal Judgement, paras 113-114. See also Appeal Judgement, para. 747. 
90 ICRC, Commentary an the Additional Protocols, para. 4789. 
91 Strugar Appeal Jndgemenl, para. 17 4 (emphasis added). ' . 
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combatant, "bis injury or death would not amount to a violation of international humanitarian law 

even if he was not actively participating in hostilities at the time of the alleged ojfence."93 

35. Finally, I note that it is expressly accepted in the Tribunal's case law that for the purpose of_ 

establishing the individual criminal responsibility of an. accused for the crime of murder as a 

violation of the laws or customs of war, the Prosecution bears the burden of proof regarding the 

civilian status of the victim.94 In my view, ~s rule generally leads 1:0 the following consequences: 

(i) where it is clear that a person killed was a civilian, it must be established beyond reasonable 

doubt that he was not actively participating in the hostilities at the time of his death; (ii) whete there 

remain doubts as to whether a person was a civilian, rather than a combatant or member_ of an 

organised armed group, the Prosecution has to prove that this person had laid down his arms and 

indicated a clear intention to surrender or was hors de combat when he was killed. ,-

36. I have no doubt that the_ Trial Chamber was.cognizant of lhe relevant law.95 However, I 

believe that the Trial Chamber erred in its application of this law with respect to the following 

_ incidents. 

(c) Bela Crkva/Bellacerke (Orahovac/Rahovec· municipality) 

37. The Trial Chamber held Dordevic responsible for the killing of Sedat Popaj, Irfan Popaj, 

Hajrulla Begaj, Hysni Zhuniqi, Mhedi Zhuniqi, and Agim Zhuniqi in the area of in Bela 

Crkva/Bellacerke on 25 March 1999.96 Dordevic submits on appeal that because the Tr:ial Chamber 

"relieved the Prosecution of it-s burden of proving [the] civilian status" of these victims, the Trial 

Chamber erred in convicting him for murder as a violation of the laws or customs of war and as a 

crime against humanity in relation to this event.97 The Majority dismisses Dordevic's challenges.98 

92 Strugar Appeal Judgement, para. 178 (internal citations omitted). 
"Strugar Appeal Judgoment,para. 179 (internal citations omitted; emphasis added). 
94 See D. Milosevic Appeal Judgement, para. 60; Kordic and Cerkez Appeal Judgement, para. 48. See also Appeal 
Judgemen4 para. 522. See also Strugar Appeal Judgement, para. 178, where 1he Appeals Chamber held that if a 
reasonable doubt s_ubsisted as lo 1he existence of a nexus between the victim and acts of war, en accused could not be 
convicted under Ar-ticle 3 of 1he Statute. • 
" I note, in pllrticular, the Trial Chamber's comments .on. the applicable law in the context of its assessment of 
Dordevic' s resporuubility pursuant to JCE. See Trial Judgement, para. 2054. In addition, the Trial Chamber often found 
that specific victims were not ta1cing an active part in the hostilities when assessing indMdual incidents of murder. See, 
e.g., Trial Judgement, paras 1715_, 1721, 1723, 1739, 1745. 1751, 1790. See also ibid., paras 1707, 2065. 
i' Sec Trial Judgement,paras 473, 1712. - - • • • . 
97 Dar<!evic Appeal Brief, para. 318. . 
" See Appeal Judgement, fn. 1726. I note Iha" unlike 1he other incidents discussed below, the Majority addresses the 
killing of Sedat Popaj, Irfan Popaj, Hajrulla Begaj, Hysni Zhnniqi, Mhedi Zhnniqi, .and Agim Zhuniqi in relation to 
DordeVIC' s twelfth ground of appeal. However, I consider that Dordevic' s submissions under this ground of appeal are 
interrelated with Section XVII of the Appeal Judgement and should therefore be assessed together. 
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38. However, the underlying evidence for this killing was provided by Witness Sabri Popaj. He 

testified that, on 25 March 1999, shortly after the. shooting of a group of civilians at the Belaja • 

Bridge, Serbian police forces followed the stream in the direction of Celina/Celine.99 Five minutes 

later, the witness heard more gunfire from the direction taken by the police; however, he could not 

see what was happening.100 On 28 March 1999, Witness Popaj found the bodies of Sedat Pop!lj, 

hian Popaj, Haji1Jl.la Begaj, Hysni Zhuniqi, l\1hedi Zhuniqi, and Agim Zhuniqi in a channel near the 

Belaja Bridge.101 The Trial Chamber considered that this location corresponded ·with that from 

which Witness Popaj had heard further shooting on 25 March 1999 and concluded that the six 

individuals had been killed by the Serbian police.102 The Trial Chamber also noted that there was no 

evidence to suggest that the victims w~re armed, taking part in the hostilities or members of the 

KLA at the time of the shooting. 103 

39. . I note that there is no evidence as to what the victims were doing when they were killed and 

under which exact circumstances they died. In light of these facts, I consider that no reasonable trier 

of fact could have concluded that the only reasonable inference to be drawn from the available 

evidence was that "these individuals were civilians taking no active part in the hostilities or hors de 

combat when they were attacked. I therefore respectfully dissent from the Majority's decision to 

uphold Dordevic' s convictions for murder as a violation of the laws or customs of war and as a 

crime against humanity :in relation to this event. 104 

(d) Mala Krusa/Kruse-e~ Vogel (Orahovac/Rahovec municipality) 

40. The Trial Chamber held Dordevic responsible for the killing of Hysni Hajdari, who died 

during the course of an attack by Serbian forces at Mala Krusa/Kruse-e-Vogel on 26 March 1999. 105 

. The Majority dismisses Dordevic' s submissions that because there was insuf:(icient ·evidence to find 

that Hysni Hajdari was killed. by MUP forces and no proof as to the circumstances of his death, the 

Trial Chamber erred in finding that the crime of murder as a violation of the laws or customs or war 

"Trial Judgement, para 470. 
100 Trial Judgement, para. 470. · 
,lot Trial Judgement, para. 473, V,'hile the Trial Chamber mentioned in this context 26 March 1999 as the date of the 
shooting, it appears that the event :in fact took place a day earlier. See Trial Judgement, paras 459-470. 
101 Trial Judgement, para. 473. • • 
1" Trial Judgement., paras 473, 1712. 
'" Conlra Appeal Judgement, fn. 1726. 
11

" See Trial Judgement, paras 493, 1402, 1718. 
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and as a crime against humanity had been established.106 For the following reasons, I disagree wilh 

the Majority's conclusions. 

41. In finding that Hysni Hajdari was killed by MUP forces, the Trial Chamber relied the 

. evidence of Witness Mebmet Krasniqi. This witness was one of 114 Kosovo Albanian men who 

were detained on 26 March 1999 in fue Batusha barn on the outskirts of Mala Krusa/Kruse-e-Vogel, 

which was first shot at and then set on fire by Serbian forces.107 Witness Krasniqi e~caped this 
situation and testified that he left for the mountains, where he saw the dead body of Hysni Hajdari 

who, according to the witness, had also escaped from the Batusha barn.108 Witness Krasniqi further 

testified that Hajdari' s body had sustained gun shot wounds.109 Based on this evidence, the Trial 

Chamber found that, although Hysni Hajdari' s remains were never recovered, it was the only 

reasonable inference that he "died as a result of gunshot wounds inflicted by MUP forces whilst he 

was in the Batusha barn, or as a result of being shot by MUP forces, who were in the area, as he 

attempted to escape the Batusha barn when it was set on fire by MUP forces."
110 

42. Since Witness Krasniqi merely testified that Hysni Hajdari was initially detained in the 

· Batusha barn and that he later observed Hajdari's dead body in the mountains, there is no evidence 

as to exactly where, when, how, and by whom Hysni Hajdari. was killed. Moreover, . the Trial 

Chamber made no finding as to whether Hysni Hajd&:i, who according to the schedule annexed to 

the Trial Judgment was 21 years old and thus arguably of fighting age, 111 was hors de comhat or a 

civilian taking no active part in the ho_stilities when he died. Under these circumstances, I consider· 

that no reasonable trier of fact could have concluded )hat the only reasonable inference to be drawn 

from Witness Krasniqi's testimony was that Hysni Hajd&:i was killed by MUP f9rces and that his 

killing aI)lounted to murder as a violation of the laws or customs or war and as a crime against 

humanity .112 

(e) Operation Reka (f)akovica/Gjakove municipality) 

43. The Trial Chamber found that Operation Reka was conducted in the Carragojs, Erenik, and 

Trava valleys from the early morning of 27 April until the evening of 28 April 1999.113 It concluded 

106 See Appeal Judgoment,.paras 757-762. • 
. 107 See Trial Judgement, paras 490,493. See also ibid.. para. 1717. 
• 108 Trial Judgement, para. 493. See also ibid., para. 1718. • 

109 Trial Judgement, para 493. See also ibid., para. 1718. 
110 Trial Judgmnent,-para. 493. See also ibid., paras 1402, 1718. 
111 See Too Judgemen~ p. 893. • 
1" Contra Appeal Judgement, paras 756-758. . -
113 See Trial Judgment, paras 938,950. See also ibid., para. 1738. 
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that, in the course of this operation, Serbian forces killed no less than 296 individua!s.114 This 

number comprised 15 individuals named .by eye-witnesses as having been killed on 27 April 1999 

in Meja/Meje and Korenica/Korenice, 115 as well as 281 Kosovo Albanians who, according to 

official records, had gone missing "from Meja/Nieje" on 27 to 28 April 1999, and whose remains 

were exhumed in 2001 from mass graves at the Batajnica SAJ Centre in Serbia 116 

44. On appeal, Dordevic challenges the Trial Chamber's findings regarding the 281 individuals 

exhumed at.the Batajnica grave site.117 I disagree with the Majority's reasoning and conclusion to 

dismiss Dordevic' s submissions. m In my view, the Majority overlooks that there was no evidence 

regarding the circumstances under which these indiv1duals died. Instead, the Majority primarily 

refers to findings in the Trial Judgement which relate to the killing of the above-mentioned 

15 victims,119 and the~~ of unnamed individuals as described by several witnesses at trial.120 

However, as indicated before, the Trial Chamber considered the 281 individuals exhumed at the 

Batajnica grave site in addition to the 15 iodividuals named by eye'.witnesses as having been killed 

in Meja/Meje and Korenica/Korenice on 27 April 1999.121 Furthermore, the Trial Chamber made no 

conclusive finding as to whether the other. unnamed victims whose killing was observed by 

u, See Trial Judgement, paras 995, 1741, 
115 See Trial Judgement, paras 955-964, discussing fu killing of five members of the Malaj and Kabashi families in 
Korenica/Korenice, the killing of nine members of the Dedaj and Markaj families in Meja/Meje, and the murder of Kole 
Duzbmani in Meja/Meje. 
116 See Trial Judgement, para. 990. See also ibid., paras 992,995, 1738. 
m Dordevic Appeal Brief, para. 37 4, Dordevic Reply Brief, para. 122. 
11' See Appeal Judgement, paras 77G-772. 
119 See Appeal Judgement, para. 770. • 
1'" See Appeal Judgement, paras770-711, referring to Trial Judgement, paras 967-979, 985-995, 1738. I note thatfuese 

- paragraphs of fu Trial Judgemeot refer specifically to the following: (i) Witnoss K90' s testimony that, on 27 April 
1999, he observed: (a) Serbian forces take at least three to four groups of Kosovo Albanian men from villages in fue 
area of Korenica/Korenice, each numbering from five to over ten people, to a compound guarded by PJP forces wbere 
the victims were shot (ibid., para. 967); (b) at least four dead bodies along the road near the entrance of 
Korenica/Korenice (ibid., para. 968); and (c) police escorting a group of eight to ten men in or near Meja/Meje to a 
compound where fuey were shot (ibid., para. Trial Judgement, para. 969); (ii) Witness Nike Peraj.' s evidence that, on 
27 April 1999, he: (a) saw fue dead bodies of four men in the grass behind the toilets of the school opposite fue 
checkpoint in Meja/Meje (see ibid., para. 970); (b) ,yas told by Kosovo Albanian families about the killing of people 
near the Ha&anaj house in Mej a/Meje and shortly lhereafter found the bodies of 20 dead men laying in the meadow near 
this location (see ibid., paras 970,971); and (c) on his way towards Madanaj village, observed the bodies of eleYen dead 
men about 600 metres away from fue Shyt Hasanaj meadow as well as one dead body laying near the house of Peraj's 
brofuer-in-law (see ibid., para. 973); (ill) Witness K73's evidence that fuo PlP killed four Albanian civilians taken 
hostage by fu VJ (see ibid., paras 975-976); 'and{iv) the testimony of Witness MartinPnishi that seven young Albanian 
men were lined np and shot by Serbian forces on the Meja/Meje side of the Ura e Traves bridge on 27 April 1999 (see 
ibid., para. 986; see also ibid., para. 966). I note that, io total, the victims of these incidents numbered at least 70 up to 
as many as 97 people. 
111 Trial Judgement, paras 990;992, 995. 
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witnesses during Operation Reka were among 1he 281 individuals exhumed at the Batajnica grave 

site.122 

45. I note that the Trial Chamber concluded that in the course of Operation Reka, Serbian forces 

killed all 281 individuals.exhumed at the Batajnica grave site, reasoning that this was the only 

reasonabl~ inference "on the basis of the clear and universal evidence of what occurred in 1he area 

on 1hose days, the fact that these bodies were all buried in mass graves in the Batajnica SAJ Centre, 

and, where it could be ascertained [ ... ],~tall had been killed by gunshot, wounds". 123 The Trial 

Chamber further observed that, "where it could be determined", the victims were wearing civilian 

clothing. 124 Elsewhere, the Trial Chamber emphasized that there was no .evidence that any of the 

Kosovo Albanians killed during Operation Reka were "armed at the time or taking ail active part in 

hostilities" and that "[i]ndeed, there is no evidence of fighting between the Serbian forces and the 

KLA in 1he area at 1he time of these events."125 

46. Respectfully, I am not convinced by this reasoning. The Trial Chamber's general reference 

to ''what occurred in the area on those days" is in my view too vague to reasonably establish that the 

vic.tims exhumed at the Batajnica grave site were all killed by Serbian forces and that they were 

civilians not taking an active part in the hostilities or lwrs de combat when they died. Neither did 

this necessarily follow from the fact that the bodies were buried in mass graves at Batajnica or that 

a number of individuals died from gunshot wounds. Moreover, I note that, with the exception of 

two individuals, .the bodies found at the Batajnica grave site were males of varying, age and the 

cause of death could only be established for 172 of the 281 victims exhumed.126 The Trial Chamber 

also acknowledged that the VJ was told during Operation Reka that KLA fighters bad discarded 

their weapons and unifoi:ras and were taking cover among the civilian population, dressed in 

civilian· clotbing.127 It further accepted that the KLA resorted to such measures throughout the 

122 See Trial Judgement, paras 967-979, 985-995, 1738. In particul;.,,, I note that the Trial Judgement inclDdos a list of 
the = of the 281 individoals whose remains were exhumed at Batajnica in 2001 and that the Trial Chamber in this 
context stated that it was satisfied that, in addition to its findings on specific killings discussed above, the listed 
individuals were l<illed during Operation Reka. See Trial Judgement, para. 992. At the same time, the Trial Chamber 
concluded that Serbian forces l<illed 296 people in the course of Operation Reka and observed that it could not IIlllke a 
positive finding that the remaining 48 victims listed in Schedule Hof the Indictment were murdered at the same time. 
See Trial Judgement, paras 995. 1740-1741. I recall that, in total, the victims of the incidents described in Trial 

,Judgement, paras 967-979, 986, numbered at least 70 up to as'IIllllly as 97 people. 
"'See Trial Judgement, para. 991. 
124 Trial Judgement, para. 990, 
125 Trial Judgement, para, 1739. • • 
u, Trial Judgement,para 990. See also ibid., para. 1738. t/? 
127 Trial Judgemeot, para. 944. ;ft-... 
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conflict in Kosovo.128 Under these circumstances, I believe that it was unreasonable for the Trial 

Chamber to rely on the fact that some of the bodies found at the Batajnica grave site were dressed in 

civilian clothes as being indicative of their civilian status.129 Similarly, I maintain that whether the 

victims were armed or fighting with the KLA occurred at the time of Operation Reka was not 

decisive . 

. 47. Under these circumstances, I consider that no reasonable trier of fact could have concluded 

that the only reasonable inference was that murder as a war crime and as a crime against humanity 

in relation to all 281 individuals exhumed at the B atajnica grave site was established. 

(f) VucitrnNushtrri municipality 

48. The Trial Chamber found that, on 2 May 1999, Serbian forces killed Hysni Bunjaku, H~ 

Gerxhaliu, Miran Xhafa, and Veli Zhafa, while they were in a convoy of Kosovo Albanians 

traveling from Slakovce/Llakoc towards to VucitrnNushlrri town. 130 Domevic submits that there 

were KLA members among the people in the convoy and that the evidence did not establish that the 

four individuals killed were detained, thus leaving open the inference that they were legitimately 

targeted.131 

1844 

49. With respect to Veli Xhafa, I note that the Trial Chamber made only one observation in 

passing, namely that, as the convoy progressed, "a. witness observed seven or eight corpses" and 

that "[a]mongst them she recognized her cousin, Veli Xhafa, who lay dead on his tractor.132 In the 

absence of any evidence as to the circumstances of Veli Xhafa' s death, I consider that no reasonable 

trier of fact could have concluded that the only reasonable inference was that his killing amounted 

to murder as a war crime and as a crime against humanity and was attributable to Dordevic. I 

therefore dissent from the Majority's conclusion to the contrary.133 

m See Trial Judgement, paras 1562, 2065. 
129 Contra Appeal Judgement, para. 771. I note that the Majority elsewhere observes that the "Appeals Chamber has 
previoualy accepted that a Trial Chamber's reliance on the clothes of a victim when determining that he was not 
actively participating m hostilities at the time of his death." See Appeal Judgement, fn. 1737, referring to Boskoski and 
Tarcuk,vski Appeal Judgement, para. 8.L However, in my view, this reference is in.apposite because in relation to the 
mcident discussed there, the Appeals Chamber also accepted the trial chllmber' s finding that the victim was not a 
member of an organised group (theNLA). See Boskoski and Truculovski Appeal Judgement, para. 81. 
130 See Trial Judgement. paras 1180, 1184-1185, 1191-1192, 1197, 1742. 
m Bordevic Appeal Brief, para. 375; Bordevic Reply Brief, para. 123. 
132 Trial Judgement, para. 1192. • 
m Contra Appeal Judgement, paras 767-777. t 
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2. Destruction of the Mosque in Landovica/Landovice (Persecutions) . 

50. . The Trial Chamber held Dordevic responsible for persecutions through destruction of or 

damage to property of cultural and religious significance as crimes against humanity in relation to, 

• inter alia, the mosqu~ in Landovica/Landovice (Prizren municipality). 134 The Trial Chamber found 

that ·serbian forces set fire to the: interior of _the mosque on 26 March 1999 and caused substantial 

destruction to the minaret and the structure of the mosque by an explosive device on 

27 March 1999.135 In support of these findings, the Trial Chamber relied on evidence of 

Witness Halil Morin.a, which was tendere_d by the Prosecution pursuant to Rule 92 quater of the 

Rules, as well as the testimony of Witness Andras Riedlmayer. B 6 

51. On appeal, Dordevic essentially submits that the Trial Chamber erred in relying solely on 

Witness Morina' s evidence in order to. find that the destruction of the mosque in 

Landovica/Landovice was caused by Serbian forces.137 The Majority ultimately dismisses 

Dordevic' s challenge.138 For the following reasons, I cannot agree with this decision. 

52. Rule 92 quater of the Rules allows, under certain circumstances, for the admission of 

evidence of a person in the form of a written statement or transcript where the person is unavailable 

to testify in court. It is accepted in the Tribunal's case law that crucial evidence admitted pursuant 

to Rule 92 quater of the Rules can be used to support a conviction only if it is corroborated. 139 

Evidence pertaining to the acts and conduct of the accused or those of his close subordinates clearly 

is of crucial relevance. 140 

53. I note that. Witness Marina's Rule 92 quater material is the only evidence mentioned in the 

Trial Judgement which directly implicated Serbian forces in the destruction of the mosque in 

Landovica/Landovice.141 By contrast, Witness Riedlmayer merely reported on his observations of 

the consequent damage to the mosque.142 The M~j;rity acknowledges that: (i) a conviction may not 

be based solely or in a decisive manner on Rule 92 quater material because the accused must have 

134 Trial Judgement, para. 1819, 2030. 
135 Trial Judgement, para. 1819. 
136 See Trial Judgement, paras 1817-1819. • 
131 See Dordevi6 Appeal Brief, paras 347(i), 377(b); Dordomc Reply Brief, para. 127. See also Appeal Judgement, 
taras804, B06. • 

'Soo Appeal Judgement, paras 807-B09. • • 
199 See Lukic and Lukic Appeal Judgement para. 570 with furtrnr references. 
1'° See Galic Appeal Decision on Rule 92 bis(C) of 7 June 2002, paras 13, 15-16. 
141 Soo Trial Judgement, para. 1817. • 
142 See Trial Judgement, para. 1818. f.._ 
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the opportwrity to cross-examine witnesses providing crucial evidence; 143 (ii) Witness Morina' s 

Rule 92 quater evidence was. a "critical element of the Prosecution case md a vital link in 

demonstrating Dordevic' s responsibility for the destruction of the mosque committed by Serbian 

forces";144 and (iii) Witness· Riedlmayer's testimony "does not directly" corroborate 

Witness Mo_rina's account that it was Serbian forces who destroyed the mosque in 

Landovica/Landovice.145 However, the Majority notes that the Triai Chamber found elsewh';'re that 

there was a "consistent pattero of attack by the Serbian forces entering towns and villages on foot, 

beginning on March 1999, and setting houses on fire and looting valuables" in Kosovo, and that the 

"sanie pattern continued in the following days, on 26 March 1999 in Landovica/Landovice" ;
146 

On 

. this basis; the Majority concludes that E>ordevic's conviction for the destruction of the mosque in 

Landovica/Landovice was supported by other evidence and that the Trial Chamber's decision in this 

regard was "not based solely or in a decisive manner on Marina's 92 quater evidence".
147 

54. In my view, the Majority ignores that there is no indication in the Trial Judgement that the 

Trial Chaniber relied on the consistent pattern of attacks by Serbian forces throughout Kosovo or 

specifically in Landovica/Laodovice at the time in deciding whether Witness Morina' s 

Rule 92 quater evidence was sufficiently corroborated. Rather, in this context the Trial Chaniber 

reasoned that "the nature of the dµmage to the mosque and its mechanism, as suggested by_ Andras. 

Riedlmayer, is consistent in material respects with the observations of the witoess aod provides 

independent confirmation of his account."148 

55. However, as explained. above and accepted by the Majority, Witness Riedlmayer did not 

implicate Serbian forces in the destruction of the mosque in Landovica/Laodovice. I therefore 

consider that the Trial Chamber did not have. a reasonable basis for concluding that 

Witness Marina's Rule 92 quater evidence was sufficiently corroborated to support a conviction 

against_ E>ordevic for this event. Since Witness Marina did not appear in court, E>ordevic was 

ultimately left without the opportunity to test the crucial allegation that the mosque was destroyed 

by Serbian forces. Any cross-examination of Witness Riedlmayer on this issue would have been 

fruitless because the witness was in no position to comment on the identity of the perpetrators. 

143 See Appeal Judgement, para. 807. • 
"'Appeal Judgement, para. 808. 
"' See Appeal Judgement, para. 808. 
146 Appeal Judgement, para. 808, referring to Trial Jugement, para. W27. • 
147 Appeal Judgement, para. 808. 
141 See Trial Judgement, para. 1819 (emphasis added). 
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56. Moreover, I cannot discern how Dordevic could have successfully challenged, by cross­

f'-.camining witnesses, the relevance of general circUIDBtantial evidence of a consistent pattern of 

attacks by Serbian forces in the area at the time to the particular destruction of the mosque in 

Landovica/Landovice. Consequently, I believe that such general evidence cannot constitute a 

sufficient form of corroboration for crucial Rule 92 quater evidence. I therefore think that in relying 

on this evidence, the Majority has obviated Dordevic' s fuodiµnental right to cross-examine 

witnesses on 'crucial 'aspects of the case against him.149
-

1841 

57. In light of the above, I consider that the Trial Chamber erred in convicting Dordevic for the • 

destruction of the mosque in Landovica/Landovice and dissent from the' Majority's decision to 

uphold this conviction. 

D. Dordevic''s responsibility for persecutions through sexual assaults 

58, The Indictment charged Dordevic with persecutions through sexual assaults as crimes 

against humanity in a number of locations in Kosovo in 1999.150 The Trial Cliamber concluded that 

Witnesses Kl 4 and K20 were raped by Serbian forces in Pristina/Prishtine and Beleg, 

respectively. 151 However, the Trial Chamber considered that it had not been proved beyond 

reasonable_ d~mbt that . the physical perpetrators of these crimes acted with the requisite 

discriminatory intent to fuJfill the elements of the crime of persecutions, 152 The Trial Chamber 

further found that there was insufficient evidence to conclude that a Kosovo Albanian girl traveling 

with other displaced persons in a convoy towards Pristina/Prishtine as well as two other Kosovo 

Albanian women in Beleg were sexually assaulted by Serbian forces.153 Consequently, the Trial 

Chamber did not enter a conviction against Dordevic for persecutions through sexual assaults as 

crimes against humanity .154 

59. The Prosecution challenges these findings on appeal, submitting that the Trial Chamber 

erred in failing to conclude that all five victims referred to above were subjected to sexual assaults 

by Serbian forces, that these crimes were committed with discriminatory intent, and that they were 

149 Cf. Galic Appeal Decision on Rule 92 bis(C) of 7 June 2002, para. 13. I note that the Appeals Chamber has accepted 
a trial chamber's reliance on croci.al Rule 92 qumer e'1i.dence only where the e'1i.dence in question was corroborated by 
witnesses who personally appeared in court and could be cross-exantlned by the accused, See L,,,ki,,! and L,,,ki,c Appeal 
Judgement, para. 570; Galic Appeal'Decision on Rule 92 bis(C) of 7 JllI!e 2002, paras 18-20, 
150 lndictment, para. 77(c). See also ibid., paras 27, 72. 
m Trial Judgement, paras 1791, 1793. See also ibid., paras 833-836, 1151. 
"'Trial Judgement, paras 1796. · • 
153 Trial Judgement. paras 1792, 17~4. 
154 Trial Judgement. para. 2230. 
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foreseeable to E>ordevic, thus requiring convictions under JCE III.
155 

The Majority grants this 

ground of appeal and enters new convictions against E>ordevic for persecutions through sexual 

assaults pursuant to JCE ill with respect to all five victims.156 For a number of reasons, I 

. respectfully disagree with this decision. 

1840 

60. First, I take issue with the Majority's reasoning and conclusion that it was proved beyond 

reasonable doubt that the physical perpetrators of all five sexual assaults acted with discriminatory 

intent.157 Jn this respect, the Majority relies heavily on:the fact that a JCE existed at the time, which 

had the "discriminatory co=on purpose of modifying the ethnic balance of Kosovo to ensure Serb 

control over the province," and that for this purpose, Serbian forces carried out a campaign of terror 

and extreme violence directed against the Kosovo Albanian population, typical of which were, 'inter • 

alia, persecutions, and which was aimed at driving Kosovo Albanians out of the province.
158 

However, in my view, these observations rather pertain to the general discriminatory nature of the 

attacks again:st the Kosovo Albanian population at the time and I note that it is accepted that the 

discriminatory intent in relati.on to a specific crime may not be cfu-ectly inferr_ed from such general 

circumstances. 159 

61. In the Majority's opinion, addition:al specific circumstances exist which allow for the only 

reasonable inference that all five victims were sexually assaulted because of their ethnicity. With 

respect to Witness K20 and the two other women assaulted in Beleg, the Majority considers that 

these individuals were in .the detention of Serbian forces at the time of their assault, that the assaults 

were committed by members of fue Serbian forces who also carried out the general campaign of 

forcible transfer against the Kosovo Albanian population, and that the crimes occ~d prior to the 

155 See Prosecution Appeal Brief, paras 1-56. 
156 See Appeal Judgement, paras 870-929. 
m See Appeal Judgement, paras 881-903. I note that, with respect to the rapes of Witnesses Kl4 and K20, the Majority 
concludes that the Trial Chamber committed an error of law in finding that it bad not been presented with "specific 
evidence" that the physical pei:petrators of these crimes acted with the intent to discriminate because the Trial Chamber 
failed to evaluate in this context "the surrounding circumstaµces" of the crimes as well as the "broader context" in 
which they occurred. See Appeal Judgement, para. 877, referring to Trial Judge=t, para. 1796. In my opinion, the 
Trial Chamber's statement that "no specific evidence ha, been presented with respect to either of the incidents that the 
perpetrators acted with intent to discriminate" (see Trial Judgement, para 1796) does not as such indicate that the Trial 
Chamber. did not eousider the eontextual factors relied upon by the Majority. Moreover, I consider that, even if it were 
assumed that the Trial Chamber failed to take proper aceount of such cir=tantial evidence, I cannot discern how this 
could be anything other than an error of fact, which would still oblige the Appeals Chamber to grant a margin of 
deference to the Trial Chamber's ultimate conclusions. In finding that there was an error of law, the Majority 
conveniently grants itself the prerogatives of the trier of fact in order to assess whether it is convinced beyond 
reasonable doubt that the crimes wore committed with disctimin.atory intent. See Appeal Judgement, para. 878. 
"' Appeal Judgement, para. 888. See also ibi.d., para,; 891, 895, 897. . 
"' See Kvocka Appeal Judgomont, para. 366; BlaJkic Appeal Judgement, para. 164. See also Appeal Judgment, 
para. 886. 
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forcible displacement of Witness K20 and the two other women. 160 In addition, the Majority takes 

into account several comments made prior to and after the assaults by "members of the Serbian 

forces", "soldiers", and a policeman who guarded the door when Witness K20 was raped.161 In 

relation to Witness Kl 4, the Majority observes that this victim was Kosovo Albanian and raped by 

persons "in a position of authority'' who were members of the Serbian forces that carried out_ the 

general attack· against the Kosovo Albanian population at the time._162 Regarding the girl in the 

convoy, the Majority's reasoning is essentially limited to the observation that she was sexnally 

assaulted while she and other Kosovo Albanians sought safety, and were traveling in a convoy 

along a road lined with Serbian forces. 163 

1839 

62. I note that the Majority repeatedly emphasizes the ethnicity of the victims and perpetrators. 

Indeed, -in relation to Witness :K14 and the girl in the convoy, the Majority appears to primarily rely 

on such considerations, together with general circumstances of the overall attack against the 

Kosovo Albanian population at the time. However, based on this approach every crime committed 

during an overall attack against a population as a whole could automatically amount to 

persecution. 164 Regarding Witness K20 and the two other women in Beleg, -I have no doubt that 

some of the comments referred to by the Majority were discriminatory. However I note that there is 

no evidence that the specific individuals who sexually assaulted these victims made similar 

remarks. I am also not quite convinced by the Majority's emphasis on the victims' detention. In this 

context, the Majority points to case law165 which conqerns the crimes of unlawful or inh=e 

detention, 166 or refers to additional circumstances which may indicate that detainees were subjected 

to crimes for discriminatory reasons.167 This jurisprudence does not per se demonstrate that crimes 

committed against a person in detention amount to persecution, even if the detention itself was the -

result of discrimination. 

160 See Appeal Judgement, paras 890-891, 893. 
161 See Appeal Judgement, p_ara. 890. See also Trial Judgement, para. 1146. 
162 See Appeal Judgement, para. 895. 
'" See Appeal Judgement, para. 897. 
164 I note that the Trial Chamber expressly considered the ethnicity of Witnesses K20 and Kl4 and the fact that the­
perpetrators of their sexual assaults belonged to the Serbian forces but found that this did not :in and of itself show that 
these crimes were committed with persecutory intent. See Trial Judgement, para. 1796. 
"' See Appeal Judgement, para. 886, fn. 2625. _ _ 
166 See Kordic and Cerkez Appeal Judgement, para. 950; Kvolka et al. Appeal Judgement, paras 462-463. 
167 See Krnajelac Appeal Judgement, para. 186, where the AppOlils Chamber noted thai, while the detention facility 
conWned 'both Serbian and non-Serbian prisoners, only the non-SerbiJm prisoners were subjected to beol:ings. The 
Appeals Chamber also held in this context that relevant circumstances wbich may be taken into consideration when 
inferring the diBcriminatory intent behind crimes committed during detention "include the operation of the prison (in 
particular, the systernalic nature of the crimes committed aga:inst a racial or religious group) and the -general attitude of 
the offence', alleged perpetretor .. seen through bis behaviour." See Krnojelac Appeal Judgement, para. 184. Silllilarly, 
Naletilic and Martinovic Appeal Judgement, para. 572. l -
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63. Next, and most importantly, I disagree with the Majority that the five sexual assaults can be 

attributed to Dordevic pursuant to JCE ID. First of all, tbe Majority acknowledges that the 

perpetrators were non-members of the JCE.168 However, instead of assessing on·a case-by-case . . 

basis whether there was a link between tbese individuals and Dordevic or another JCE member/ 69 

the Majority is satisfied with stating that "Serbian forces were used by members of the JCE" to 

implement the actus reus of crimes within the scope of the co=on purpose, and that "[t]these 

same Serbian forces" sexually assaulted Witnesses K14 and K20 as well tlle two other women in 

Beleg.170 In relation to tlle girl in the convoy, the Majority observes that the identity of one of tlle 

perpetrators is unclear but contends that "his identity is less relevant" since the other perpetrator 

was "a policeman and thus a member of the Serbian forces".171 In my view, these generalizing 

statements are insufficient to show that tl).e required link between the perpetrators of the five sexual 

assaults and a JCE member existed. 172 

1838 

64. Moreover, I am not convinced by the Majority's assessment of the foreseeability of tlle • 

sexual assaults. In relation to crimes committed by a non-member of the JCE, it must be shown that 

it was foreseeable to the accused that "such a crime might be perpetrated by one or more of tlle 

persons used by him ( or by any other member of the JCE) in order to carry out the actus reus of the 

crimes forming part of the common purpose", and that he willingly took that risk.173 In my opinion, 

the Majority does not adhere to this standard .. Rather, the Majority loosely connects a number of 

general facts pertaining to the broader context of the conflict in Kosovo and Dordevic' s position 

within the MUP to conclude that it was foreseeable to him that "crinies of a sexual nature might be 

committed".174 

65. Thus, the Majority refers, inter alia,. to the Trial Chamber's finding that, as one of the most 

senior MOP officials, Dordevic had detailed knowledge of events on the ground and played a key 

lOB See Appeal Judgement, paras 911-913, 927. _ 
l@ CJ. Krajisn.i/c Appeal Judgement, para. 236; Brdanin Appeal Judgement, para. 413. 
l?O Appeal Judgement, para. 927. 
111 Appeal Judgement, para. 927. 
m For an example of a detailed examination of this requirement on a case-by-case basis, see Krajisnik Appeal 
Judgement, paras 239-282; Martie Appeal Judgement. paras 174-212. I note ID particular, !hat ID Martie, tho Appeals 
Chamber reversed the appellant's conviction for crilllinal conduct of unidentified armed Serbs or soldiers, reasomng 
that ''1:lw origin of those men and their affiliation remam[ed] uncertain'.' and !hat "[w]i1hout any further elaboration on 
the affiliation of these armed men, no reasonable trier of fact could have held that the only reasonable conclusion in the 
circumstances was that these crimes could be imputed tci a member of !he JCE." See Martie Appeal Judgement, 
rara. 200. • -

73 Martie Appeal Judgement, para. 168; Brdanin Appeal Judgement, para. 411. 
174 Appeal Judgement, para. 926. 
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role in coordinating the work of the MUP forces in Kosovo in 1998 and 1999.175 it finds. that, 

through bis role and _involvement in the operations in Kosovo, Dordevic was well informed about 

the conduct of _operations, the overall security situation in Kosovo, as well as the commission of 

seJious crimes by Serbian forces, such as looting, torching, excessive use of force, and murder.116 
• 

The Majority further observes that Dordevic shared the intent of the JCE, the common purpose of 

which was to change the ethnic balance in Kosovo by creating an atmosphere of terror and fear 

among the Kosovo Albanian population, and that he was aware of the massive, displacement of 

Kosovo Albanians.177 Finally,. the Majority notes that Kosovo Albanians· were forcibly displaced 

and mistreated on a massive scale by Serbian forces who could act with near impunity, and that 

women were frequently separated from the men, thus rendering them especially vulnerable, and 

concludes that, "in such environment, the possibility that.sexual assaults might be committed was 

sufficiently substantial as to be foreseeable to Ilordevic". 178 

66. However, the Trial Judgement mentions no evidence that Dordevic ever received any 

information about sexual assaults either during the Indictment period or before, which could have at 

least alerted him to the proclivity of certain members of the Serbian forces to commit crimes of a 

sexual nature, While the Majority points· to Ilordevic' s knowledge of looting, torching, excessive 

use of force, and murder by Serbian forces in Kosovo, I harbour doubts that it is appropriate to infer 

the foreseeability of sexual assaults from these other distinct types of crimes. Moreover, the 

Majority does not point to evidence that Dordevic was aware of factors placing Kosovo Albanian 

women in a vulnerable position at the relevant time. Likewise, I am not persuaded by the Majority's 

reliance on the common purpose and Ilordevic' s intent in this regard. These factors_ cannot as such 

show that it was foreseeable to Ilordevic and that he. willingly took the risk that JCE members or 

persons whom they used to .cDll)IJlit crimes within the scope of the co=on purpose might also 

perpetrate persecutory sexual assaults. 

67. In sum, the Majority appears to assess whether sexual assault as a type of crime was • 

generally foreseeable during the conflict in Kosovo and, on this basis, holds Dordevic responsible 

for five specific sexual assaUlts. I find this outcome problematic with respect to the principle of 

individual guilt. I also .question how Dordevic could have successfully defended himself against 

115 See Appeal Judgement, para. 923. 
176 Appeal Judgement, para. 924. 
177 Appeal Judgement, para. 925. 
17

' Appeal Judgement, ,para. 926. 
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such generalizations and wonder where the Majority draws the line between crinies that were 

foreseeable to E>ordevic and those that were not. 

Done in English and French, the English text being authoritative. 

• Dated this 27th day of January 2014, 
At The Hague, 
The Netherlands. 

[Seal of the Tribunal] 

413 

Case No.: IT-05-87/l~A 27 January 2014 

I 
L ! 

1836 I' 
! 



1835 

XXIV. ANNEX A - PROCEDURAL IDSTORY 

A. Appeal proceedings 

1. Composition of the Appeals Chamber 

1. On 8 March 2011, Jooge Patrick Robinson, the then President of the Tribunal, designated 

Judge Mehmet Gi.iney, Judge Fausto Pocar, Judge Liu Daqun, Judge Andresia Vaz, and Judge 

Carmel Agius to form the Appeals Chamber's. bench assigned to this case.1 On 14 March 2011, 

Judge Cfil'Illel Agius, having been elected as Presiding Judge in this case, .appointed him.self as Pre­

Appeal Judge with responsibility for all !?re-appeal proceedings in the present case. 2 On 7 March 

2012, by order of Judge Theodor Meron, President of the Tribunal, Judge Khalida Rachid Khan was 

appointed to replace Judge Fausto Pocar on the bench before this case.3 On· 27 September 2012, 

President Theodor Meron. appointed Judge Patrick Robinson, f=er President of the Tribunal, to 

replace Judge Liu Daqun on the bench before this case.4 On 19 March 2013, by order of President 

Theodor Meron, Jooge Tuzmukham.edov was appointed to replace Judge Andresia Vaz on the 

bench before this case. 5 

2. Notices of Appeal 

2. • Pursuant to the Pre-Appeal Judge's decision of 16 March 2011, the time-limit for filing lhe 

notices of appeal in this case was el(tended by 60 additional days.6 Consequently, both parties filed 

their notices of appeal on 24 May 2011.7 

3. Briefs 

3. On 27 May 2011, Dordevic filed a motion seeking an el(tension of 60 days to submit the 

appellant's brief and an el(tension of lhe word-limit for a total of 60,000 words.8 By oral decision of 

the Pre-Appeal Judge rendered on 30 May 2011,9 the deadline for filing the appellant's briefs in this 

case was el(tended by seven days to 15 August 2011 for bolh parties. £lordevic ":as further granted 

Order Assigning Judges to a Case Before the Appeals Chamber, 8 March 2011. 
2 Order Appointing the Pre-Appeal Judge, 14 March 2011. 
3 Order Replacing a Judge in a Case Before the Appeals Chamber, 7 March 2012. 
• Order Replacing a Judge in a Case Before-the Appeal& Chamber, 27 September 2012. 

Order Replacing a Judge in a Case Before the Appeals Chamber, 19 March 2013. 
• Decision on Vlastimir Dordevit's Motion for an Extension of Time to File a Notice of Appeal, 16 March 2011, 

~3. . . . 
7 Prosecution Notice of Appeal, 24 May 2011; Vlastimir Dordevic Notice ·of Appeal, 24 May 2011. 
8 . Defence Motion for an Extension of Time and Variation of the Word Limit, 27 May 2011. 
' • Status Conference, 30 May 2011, AT. 8. • 
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an extension of up to 15,000 words for the appellant's brief, allowing him: to file a brief ofup to_ 

45,000 words, and the Prosecution was granted a corresponding extension of the word-limit for the 

respondent's brief.10 

4. During the Status Conference held on 21 September 2011, E>ordevic made an oral request 

for an extension of time by 15 days to submit the brief in reply and an extension of the word-limit 

for a total of 15,000 words for the said hrief.11 By oral decision of the Pre-Appeal Judge, the 

deadline for filing of the reply briefs for both parties was extended until 26 October 2011.
12 

E>ordevic was also granted an extension of the word-limit for a total of 12,000 words.
13 

5. The Prosecution filed its Appeal Brief on 15 August 2011.14 Dordevic filed the respondent's 

brief on 26 September 2011.15 The Prosecntion replied on 26 October 2011.
16 

6. E>ordevic filed his Appeal Brief on 15 August 2011.17 The Prosecution filed the 

respondent's brief on 26 September 2011.18 E>oi-devic replied on 26 October 2011.
19 

4. Other Decisions and Orders 

7. On 18 October 2012, by order of the Pre-Appeal Judge, any motions seeking a variation on 

the grounds of appeal following the BCS translation of the Trial Judgement were to be filed no later 

than 29 November 2012.20 On 29 November 2012, E>ordevic filed a submission drawing a number 

of matters to the attention of the Appeals Chamber, without seeking .a variation of the grounds of 

appeal.21 

10 Status Conference, 30May 2011, AT. 8-9. 
11 Status Conference, 21 Sep 2011, AT. 16-17. 
12 Status Conference, 21 Sep 2011, AT. 18. 
" Status Conference, 21 Sep 2011, AT. 18. 
14 Prosecution Appeal Brief; 15 August 2011 ( confidential; public redacted version filed on 17 August 2011). 
15 E)ordevic Response Brief, 26 September 2011 (confidential; public redacted vCISion filed on 30 January 2012). 
16 Prosecution Reply Brief, 26 October 2011 (confide!!lhl; public redacted vCISion filed on 8 February 2012). 
17 E)ordevic Appeal Brief, 15 August 2011 (confidential; public redacted version filed on 23 January 2012). See also 

Book of Authorities fiir Vlastimlr E)ordevic' s Appeal Brief, 15 August 2011, as supplemented on 23 Jlllluary 2014 
(see ProsecuJ:or v. Vlastimir fJordevi6, .Case No. IT-05-87 /l-A, Decision on Vlas1imir ElordeVic' s Request to File a 
Supplementary Anthority, 23 January 2014). 

" Prosecution Response Brief, 26 September 2011 (confidential; public redacted version filed on 30 January 2012). 
" Vlastimir Dordevic Reply Brief, 26 October 2011 (confidential; reclassified as public on 9 February 2012). 
20 Order Setting Out the Time Limit to File any Motion Seelring a Variation of the Grounds Of Appeal Following the 

Translation of the Trial Judgement into the BCS Language, 18 October 2012. The BCS translation of the Trial 
Judgement was filed on 17 October 2012 (ProsecuJ:or v. Vlastimir fJordevi6, Case No. IT-05-8711-T, Presuda, 
17 October 2012 (partly confidential). • 

21 Vlastimir E)ordevic Submission., Following the .Translation of the Trial Judgement, 29 November 2012. See also 
Status Conference, 5 Dec 2012, AT. 42. 
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5. Status Conferences 

S. In accordance with Rule 65bis(B) of ihe Rules, Status Conferences were held on 30 May 

2011,22 21 September 2011,23 16 January 2012,24 11 May 2012,25 23 August 2012,26 
5 December 

2012,27 9 April 2013,2817 July 2013,29 and 13 November 2013.30 

6. Agpeal Hearing. 

9. On 22 March 2013, the Appeals Chamber issued a scheduling order for ihe Appeal Hearing 

in ibis case.31 On 12 April 2013, the Appeals Chamber issued an addendum informing_ihe parties of 

certain modalities of the Appeal Hearing and inviting them to address several specific issues:32 The 

Appeal Hearing was held on 13 May 2013 in The Hague. 

22 Scheduling Order, 4 May 2011; Amendment to Scheduling Order, 17 May 2011; Sratus Conference, 30 May 201!, 
AT.1-10. 

23 Scheduling Order, 24 August 2011; Status Conferonce. 21 Sep 2011, AT. 11-19. 
24 Scheduling Order, 29 November 2012; Status Conference, 16 Jan 2012,AT. 20-25. 
25 Scheduling Order, 29 March 2012; Status Conference, 11 May 2012, AT. 26-30. 

1833 

26 Scheduling Order, 10 July 2012; Status Conference, 23 Aug 2012. AT. 31-36. . ! 
27 Scheduling Order, 2 November 2012; see olso Amendment lo Scheduling Order, 22 November 2012; Status i . 

Conference, 5 Dec 2012, AT. 37-43. , 
28 Scheduling Order, 15 March 2013; Status Conference, 9 Apr 2013, AT. 44-52. f 
29 Scheduling Order, 12 Juoo 2013; Status Conference 17 July, AT 210-215. 
30 Scheduling Order, 14 October 2013; Status Conference, 13 November 2013, AT. 216-220. 
" Scheduling Order, 22 March 2013. 
32 Addendum to the Scheduling Order for Appeol Hearing, 12 April 2013 ("Addendum"). On 8 May 2013, the 

Appeals Chamber issued ao order amending the Addendnm (Order Amending the Addendum to the Scheduling 
• Order for Appeal Hearing, 8 May 2013). 
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XXV. ANNEX B - GLOSSARY 

A. Jurisprudence 

1. ICTY 

ALEKSOVSKl 
Prosecutor v. Zlatko Aleksovski, Case No. IT-95-14/1-AR73, Decision on Prosecutor's Appeal on 
,Admissibility of Evidence, 16 February 1999 

Prosecutor v. Zlatko Aleksovski, Case No. IT-95-14/1-T, Judgement, 25 June 1999 ("Aleksovski 
Trial Judgement") 

Prosecutor v. Zlatko Aleksovski. Case No. IT-95-14/1-A, Judgement, 24 March 2000 ("Aleksovski 
Appeal Judgement") 

BABIC 
Prosecutor v. Milan Babic, Case No. IT-03-72-A, Judgement on Sentencing Appeal, 18 July 2005 
("Babic Judgement on Sentencing Appeal") 

BLAGOJEVIC AND JOKIC 
Prosecutor v. Vidoje Blagojevic and Dragan Jokic, Case No. IT-02-60-T, Judgement, 17 January 
20()5 ("Blagojevic and JokicTrial Judgement") 

Prosecutor v. Vidoje Blagojevic and Dragan Jokic, Case No. IT-02-60-A, Judgement, 9 May 2007 
("Blagojevic and Jokic Appeal Judgement'') 

BLASKIC 
Prosecutor v. Tilwmir Blas7d.c, Case No. IT-95-14-T, Judgement, 3 March 2000 ("Blas7dc Trial 
Judgement") ~ • 

Prosecutor v. Tihomir Blaskic, Case No. IT-95-14-A, Judgement, 29 July 2004 ("Blas'7dc Appeal 
Judgement") 

BOSKOSKIAND TARCULOVSKI 
Prosecutor v. Ljube Boskos/ci and Johan Tarculovski, Case No. IT-04-82-T, Judge)Ilent, 10 July 
2008 ("Boslwski and Tarculovski Trial Judgement") 

Prosecutor v. Ljube Boskos/ci and Johan Tarculovski, Case No. IT-04-82-A, Judgement, 19 May 
2010 ("Boskoski and Tarculovski Appeal Judgement") 

BRDANIN 
Prosecutor v. Radoslav Brdanin, Case No. IT-99-36-AR73.10, Decision on Interlocutory Appeal, 
19 March 2004 ("Brdanin Appeal Decision of 19 March 2004") 

Prosecutor v. Radoslav Brdanin, Case No. IT-99-36-T, Judgement, 1 September 2004 ("Brdanin 
Trial Judgement'') . 

Prosecutor v. Radoslav Brdanin, Case No. IT-99-36-A, Judgement, 3 April 2007 ("Brdanin Appeal . 
Judgement'') 
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DELALIC ET AL. ("CELEBICP') 
Prosecutor v. Zejnil Delali6 et al., Case Np. IT-96-21-A, Judgement, 20 February 2001 ("Celebi.ci 
Appeal Judgement'') 

DERONJIC 
Prosecutor v. Miroslav Deronjic, Case No. IT-02-61-A, Judgement on Sentencing Appeal, 20 July 2005 
("Deronjic Judgement on Sentencing Appeal'') 

DORBEVIC 
Prosecutor v. Vla.mmir Dordevic, Decision on Prosecution's Motion for Leave to Amend the Third 
Amended Joinder Indictment, Case No. IT-05-87/1-PT, 7. July 2008 ("E>ordevi6 Decision on 
Amendment of Indictment of7 July 2008") 

Prosecutor v. Vlastimir Dordevi6, Case No. IT-05-87/1-T, Decision on Prosecutions' Motion for 
Admission of Video-Recording MF! P1575, 30 March 2010 ("Doraevic Decision on Admission of 
Evidence of 30 March 2010") • 

ERDEMOVIC 
Prosecutor v. Dral.en Erdemovi6, Case No. IT-96-22-A, Judgement, 7 October 1997 ("Erdemovi6 
Appeal Judgement") 

FURUNDZUA 
Prosecutor v. Anto Furundi:ija, Cas_e. No. IT-95-17/1-T, Judgement, 10 December 1998 
("Furundiija Trial Judgement") • 

Prosecutor v. Furundzija, Case No. IT-95-17/1-A, Judgement, 21 July 2000 ("Furundzija Appeal 
Judgement'') 

GALIC 
Prosecutor v. Stanislav Galic_ Case No. IT-98-29-AR73.2, Decision on Interlocutory Appeal 
Concerning Rule 92 bis(C), 7 June 2002 ("Galic Appeal Decision on Rule 92 bis(C) of 7 June 
2002") 

Prosecutor v. Stanislav Galic, Case No. IT-98°29-A, Judgement, 30 November 2006 ("Galic 
Appeal Judgement")_ 

GOTOVINA ET AL. 
Prosecutor v. Ante Gotovina et al, Case No. IT-06-90-T, Judgement, 15 April 2011 ("Gotovina et 
al. Trial Judgement") 

Prosecutor v. Ante Gotovina and Mladen Markac, Case No. IT-06-90-A, Decision on Motion to 
• Intervene and· Statement of Interest by the Republic of Croatia, 8 February 2012 

Prosecutor v. Ante Gotovi:na and Mladen Markac, Case No. IT-06-90-A, Judgement, 16 November 
2012 ("Gotovina andMarkac Appeal Judgement") 

HADZIHASANOVIC AND KUBURA 
Prosecutor v . .Enver Hadzihasanovic and Amir Kubura, Case No. 01-47-A, Judgement, 22 April 
2008 (Hadzihasanovic and Kubura Appeal Judgement") 

HALILOVIC 
Prosecutor v. Sefer Halilovic, Case No. IT-01-48-A, Judgement, 16 October 2007 ("Halilovic 
Appeal Judgement") 
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HARADINAJ ET AL 
Prosecutor v. Ramush Haradinaj et al., Case No. IT-04-84-T, Judgement, 3 April 2008 ("Haradinaj 
et al Trial Judgement") 

Prosecutor v. Ramush Haradinaj et al., Case No. 04-84-A, Judgement, 19 July 2010 ("Haradinaj et 
al. Appeal Judgement") 

JELISIC 
Prosecutor v. Goran Jelisic, Case No. IT-95-10-T, Judg=ent, 14 December 1999 ("Jelisic Trial 
Judgement'') 

Prosecutor v. Goran Jelisic, Case No. IT-95-10-A, Judgement, 5 July 2001 ("Jelisic Appeal 
Judgement") 

M.JOKIC 
Prosecutor v. Miodrag Jokic, Case No. IT-01-42/1-A, Judgement on Sentencing Appeal, 30 August 
2005 ("M. Jo/de Judgement on Sentencing Appeal") 

KARADZIC 
Prosecutor v. Radovan.Karad,zic, Case No. IT-95-5/18-AR72.4, Decision on Prosecution's Motion 
Appealing-Trial Chamber's Decision on JCE III Foreseeability, 25 June 2009 ("Karadzic Appeal 
Decision on Third Category of Joint Criminal Enterprise Foreseeability of 25 June 2009") 

Prosecutor v. Radovan Karadzic, Case No. IT-95-5/18-AR72.5, Decision on Appeal of Trial 
Cbamber' s Decision on Preliminary Motion to Dismiss Count 11 of the Indictment, 9 July 2009 

KORDIC AND CERKEZ . 
Prosecutor v. Dario Kordic and Mario Cerkez, Case No. IT-95-14/2-T, Judgement, 26 February 
2001 ("Kordic and Cerkez Trial Judgement'') . 

Prosecutor v. Dario Kordic and Mario Cerkez, Case No. IT-95-14/2-A, Judgement, 17 December 
2004 ("Kordic and Cerkez Appeal Judgement") . • 

KRAJISNIK 
Prosecutor v. Momcilo Krajisnik, Case No. IT-00-39-T, Judgement, 27 September 2006 ("Krajisnik 
Trial Judgement'') 

Prosecutor v. Momcilo Krajisnik, Case No. IT-00-39-A, Judgement, 17 March 2009 ("Krajisnik 
Appeal Judgement'') 

KRNOJELAC 
Prosecutor v. Milorad Kmojelac, Case No. IT-97-25-PT, Decision on the Defence Preliminary 
Motion on the F= of the Indictment, 24 February 1999 

Prosecutor v. Milorad Kmojelac, Case No. IT-97-25-T, Judgement, 15 March 2002 ("Krnojelac 
Trial Judgement") 

Prosecutor v. Milorad Kmojelac, Case No. IT-97-25-A, Jup.gement, 17 September 2003 
("Kmojelac Appeal Judg=ent'') 
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KRSTIC 
Prosecutor v. Radislav Krstic, Case N\l. IT-98-33-T, Judgement, 2 August 2001 ("Krstic Trial 
Judgement") 

Prosecutor .v. Radislav Krstic, Case.No. IT-98-33-A, Judgement, 19 April 2004 (''Krstic Appeal 
Judgement") • 

KUNARAC ET AL. 
Prosecutor v. Dragoslav Kunarac et aL, Case Nos. IT-96-23-A & IT-96-23/1-A, 12 June 2002 
("Kunarac et aL Appeal Judgement") 

KUPRESKIC ET AL. 
Prosecutor v. Zoran Kupres/de et al., Case No. IT-95-16-T, Judgement, .14 January 2QOO 
("Kupres/cic et al. Trial Judgement'') 

Prosecutor v. Zoran Kupres/cic ei aL, Case No. IT-95-16-A, Appeal Judgement; 23 October 2001 
("Ku:preslcic et aL Appeal Judgement") 

KVOCKA ET AL. 
Prosecutor v. Mirslav Kvocka et al., Case No. IT-98-30/1-T, Judgement, 2 November 2001 
("Kvocka et aL Trial Judgement'') 

Prosecutor v. Miroslav Kvocka et al., Case No. IT-98-30/1-A, Judgement, 28 February 2005 
(" K vocka et al. Appeal Judgement") 

LIMAJETAL. 
Prosecutor v. Fatmir Limaj et al., Case No. IT-03-66-T, Judgement, 30 November 2005 ("LiTIUlj et 
aL Trial Juqgement") 

Prosecutor v. Fatmir Limaj # al., Case No. IT-03-66-A, Judgement, 27 September 2007 ("LiTIUlj et 
al. Appeal Judgement'') 

LUKIC AND LUKIC 
Prosecutor v. Milan Lukic and Sredoje Lukic, Case No. Tr-98-32/l~T, Judgement, 20 July 2009 
("Luldc and Lu/de Trial Judgement") 

Prosecutor v. Milan Lukic and Sredoje Luldc, Case No. IT-98-32/1-A, Judgement, 4 December 
2012 Appea). Judgement ("Luldc and Luldc Appeal Judgement'') 

MARTIC 
Prosecutor v. Milan Martie, Case No. IT-95-11-T, Judgement, 12 June 2007 ("Martie Trial 
Judgement") 

Prosecutor v. Milan Martie, Case No. IT-95-11-A, Judgement, 8 October 2008 ("Martie Appeal 
Judgement") • • 

D. MILO§EVIC 
Prosecutor v. Dragomir Milosevic, Case No. IT-98-29/1-T, Judgement, 12 December 2007 
(D. Milosevic Trial Judgement) 

Prosecutor v. Dragomir Milosevic, Case No. IT-98-29/1-A, Judgement,. 12 November 2009 
("D. Milosevic Appeal Judgement") • t 
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MILUTINOVIC ET AL. 
• Prosecutor v. Milan Milutinovic et al., Case No. IT-99-37-AR72, Decision on_Dragoljub Ojdanic's 
Motion Challenging Jurisdiction - Joint Criminal Enterprise, 21 May 2003 ("Milutinovic et al. 
Appeal Decision on Joint Criminal Enterprise of 21 May 2003") 

Prosecutor v. Milan Milutinuvic et al., Case No. IT-05-87-T, Judgement, 26 February 2009 
("Milutinovic et al Trial Judgement") 

MRKSIC AND SLJIV ANCANIN 
Prosecutor v. Mile Mrksic et al., Case No. IT-95-13/1-T, Judgement, 27 September 2007 ("Mrksic 
et al. Trial Judgement") 

Prosecutor v. Mile Mrksic and Veselin Sljivancanin, Case No. IT-95-13/1-A, Judgement, 5 May 
2009 ("Mrksic and Sljivancanin Appeal Judgement'') 

NALETILIC AND MARTINOVIC 
Prosecutor v. Mladen Naletilic,. a.le.a. "Tuta" and Vinko Martinovic, a.le.a. "Tela", Case No. 98-
34-A, Judgement, 3 May 2006 ("Naletilic and Martinovic Appeal Judgement'') 

DRAGAN NIKOLIC 
Prosecutor v. Dragan Nikolic, Case No. IT-94-2-A, Judgement on Sentencing Appeal, 4 February 
2005 ("Dragan Nikolic Judgement on Sentencing Appeal") • 

MOMIR NIKOLIC 

1828 

Prosecutor v. Momir Nikolic, Case No. IT-02-60/1-A, Judgement on Sentencing Appeal, 8 March 
2006 ("M. Nikolic Judgement on Sentencing Appeal'') • 

ORIC 
Pmsecutor v. Naser Orie, Case No. IT-03-68-A, Judgement, 3 July 2008 ("Orie Appeal 

. Judgement") 

PERISIC 
Prosecutor v. Momcilo Perisic, Case No. IT-04-81-A, Judgement, 28 February 2013 ("Perisic 
Appeal Judgement'') • 

POPOVIC ET AL. 
Prosecutor v. Vujadin Popovic et aL, Case No, IT-05_-88-AR73.3, Judgement on Impeachment, 
1 February 2008 ("Popovic Impeachment Judgement'') • 

Prosecutor v. Vujadin Popovic et al, Case No. IT-05-88-T, Judgement, 10 June 2010 ("Popovic et 
al. Trial Judgement") 

PRLICETAL. 
Prosecutor v. Jadranko Prlic et al.; Case No. IT-04-74-AR73.6, Decision on Appeals against 
Decision Admitting Transcript of Jadranko Prlic's Questioning into Evidence, 23 November 2007 

RAJIC 
Prosecutor v. Ivica Rajic, a.le.a. Viktor Andric, Case No. IT-95-12-S, Sentencing Judgement, 8 May 
2006 ("Rajic Sentencing Judgement'') 

SAINOVIC ET AL . 
. Prosecutor v. Sainovic et al., Case No. IT-05-87-A, Judgement, 23 January 2014 ("Sainovic et al. 

Appeal Judgement") 
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SIMIC 
Prosecutor v. Blagoje Simi6, Case No. IT-95-9-A, Judgement, 28 November 2006 ("Simi6 Appeal 
Judgement") 

STAKIC 
Prosecutor_ v. Milomir Staldc, Case No. IT-97-24-T, Judgement, 31 July 2003 (''Staki6 Trial 
Judgement") 

Prosecutor v. Milomir Stakic; Case No. IT-97-24-A, Judgement, 22 March 2006 ("Stakic Appeal 
Judgement") 

STANISIC AND ZUPLJANIN 
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Prosecutor v._ Mi6o Stanisi6 and Stojan Zupljanin, Case No .. IT-08-91-AR65.l, Decision on 
Mico Stanisic' s Appeal Against Decision on his Motion for Provisional Release, H May 2011 

Prose.cutor v, Mi6o Stanisi6 and Stojllll Zupljanin, Case No. IT-08-91-T, Judgement, 27 March 
2013 ("Stllllisi6 lllld Zv.pljanin Trial Judgement'') • 

STRUGAR 
Prosecutor v. Pavle Strugar, Case No. IT-01-42-T, Judgement, 31 January 2005 ("Strugar Trial, 
Judgement'') 

Prosecutor v. Pavle Strugar, Case·No. IT-01-42-A, Judgement, 17 July 2008 ("Strugar Appeal 
Judgement") • • 

TADIC. 
Prosecutor v. Dusko Tadi6, Case No. IT-94-l-AR72, Decision on the Defence Motion for 
Interlocutory Appeal on Jurisdiction, 2 October 1995 

Prosecutor v. Dusko Tadi6, Case No. IT-94-1-A, Judgement, 15 July 1999 ("Tadi6 Appeal 
Judgement") 

TOLIMIR . 
Prosecutor v. Z,dra\lko Tolimir, Case No. IT-05-88/2-T, Judgement, 12 December 2012 ("Tolimir 

• Trial Judgement") 

V ASILJEVIC. 
_ Prosecutor v. Mitar Vasiljevi6, Case No. IT-98-32-A, Judgement, 25 February 2004 ('.'Vasiljevi6 
Appeal Judgement'') • 

ZIGIC 
Prosecutor v. 'Zoran Zigi6, Case No. IT-98-30/1-A, Decision on Zoran Zigic's "Motion for 
Reconsideration of Appeals Chamber Judgement IT-98-30/1-A Delivered oh 28 February 2005", 
26 June2006 
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2. ICTR 

AKAYESU 
The Prosecutor versus Jean-Paul Akayesu, Case No. ICTR-96-4'T, Judgement, 2 September 199S 
("Akayesu Trial Judgement'') 

• The Prosecutor v. Jean-Paul Akayesu, Case No, ICTR-96-4-A, Judgement, 1 June 2001 ("Akayesu 
Appeal Judgement") 

BAGILISHEMA 
The Prosecutor v. lgnace Bagilishema, Case No. ICTR-95-lA-T, Judgement, 7 June 2001 
("Bagilishema Trial Judgement") • 

The Prosecutor v. Ignace Bagilishema, Case No. ICTR-95:lA-A, Judgement (Reasons), 3 July 
• 2002 ("Bagilishema Appeal Judgement") 

BAGOSORA ET AL. 
The Prosecutor v. Thioneste Bagosora et aL, Case No. ICTR-98-41-AR73, Decision on Aloys 
Ntabak:uze's Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial 
Chamber I Decision on Motion for Excl~on of Evidence, 18 September 2006 ("Bagosora 
Decision on lS September 2006") 

Thio1teste Bagosora @d Anatole Nsengiyumva v. The Prosecutor, Case No. ICTR-9S-41-A, 
Judgement, 14 December 2011 ("Bagosora and Nsengiyumva Appeal Judgement") 

BIKINDI 
· Simon Bikindi v. The Prosecutor, Case No. ICTR~Ol-72-A, Judgement, 18 March 2010 ("Bildndi 

Appeal Judgement") • 

GACUMBITSI 
Sylvestre Gacumbitsi v. The Prosecutor, Case No. ICIR-2001-64-A, Judgement, 7 July 2006 
("Gacumbitsi Appeal Judgement'') 

GATETE 
Jean Baptiste Gatete v. The Prosecutor, Case No. ICTR 00-6~-A, Judgement, 9 October 2012 
("Gatete Appeal Judgement") 

KAJELIJELI 
Juvenal. Kajelijeli v. The Prosecutor, Case No. ICTR-98-44A-A, Judgement 23 May 2005 
("Kajelijeli Appeal Judgement") 

KALIMANZIRA 
Calli.xte Kalimanzira v. The Prosecutor, Case No. ICTR-05-88-A, Judgement, 20 October 2010 

• ("Kalimanzira Appeal Judgement") • 

KAMUHANDA 
Jean de Dieu Kamuh@da v The Prosecutor, ICTR-99-54A-A, Judgement, 19 September 2005 
("Kamuhanda Appeal Judgement") • • 

KAREMERA ET AL. 
Edouard Karemera et al. v. The Prosecutor, Case Nos. ICTR-98-44-AR72.5, ICTR-98-44-AR72.6, 
Decision on Jurisdictional Appeals: Joint Crimin:
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KAJIBRA 
Fraru;ois Karera v. The Prosecutor, Case No. ICTR-01-74-A, Judgement, 2 February 2009 
("Karera Appeal Judgement") 

KAYISHEMA AND RUZINDANA 
The Prosecutor v. Clement Kayishema and Obed Ruzbuiana, Case No. ICTR-95-1-T, Judgement, 
21 May 1999 ("Kayishema and Ruzindana Trial Judgement'') • 

The Prosecutor v. Clement Kayishema and Obed Ruzindana, Case No. ICTR-95-1-A, Judgement 
(Reasons), 1 June 2001 ("Kayishema and Ruzindana Appeal Judgement") 

MUGENZI AND MUGIRANEZA 
Justin Mugenzi and Prosper Mugiraneza v. The Prosecutor, Case No. ICTR-99-50-A, Judgement, 
4 February 2013 ("Mugenzi and Mugiraneza Appeal Judgement'') 

' • 

MUHIMANA 
The Prosecutor v. Mikaeli Muhimana, Case No. ICTR-95°1B-T, Judgement and Sentence, 28 April 
2005 ("Muhimana Trial Judgement'') . 

Mikaeli Muhimana v. The Prosecutor, Case No. ICTR-95-lB-A, Judgement, 21 May 2007 
("Muhimana Appeal Judgement'') ' 

MUNYAKAZI 
The Prosecutor v. Yussuf Munyakazi, Case No. ICTR-97-36A-A, Judgement, 28 September 2011 
("Munyakazi Appeal Judgement'') 

MUVUNYI 
Tharcisse Muvunyi v. The Prosecutor, Case No. ICTR-00-55A-AR73, Decision on Prosecution 
Interlocutory· Appeal Against Trial Chamber II .Decision of 23 February 2005, 12 May. 2005 
(" Muvll!"yi Decision") 

Tharcisse Muvunyi v. The Prosecutor, Case No. ICTR-2000-55A-A, Judgement, 29 August.2008 
("Muvunyi I Appeal Judgement") • 

Tharcisse Muvinyi v. The Prosecutor, Case No. ICTR-2000-SSA-A, Judgement, 1 April 2001 
("Muvunyi II Appeal Judgement") 

MUSEMA 
The Prosecutor v. Alfred Musema, Case No. ICTR-96a13-T, Judgement, 27 January 2000 
( "Afusema Trial Judgement") 

Alfred Musema v. The Prpsecutor, Case No. ICTR-96-13-A, Judgement, 16 November 2001 
("Musema Appeal Judgemerit") 

NAHIMANAETAL. 
FerdinandNahimana, Jean-Bosco BaTYI)'agwiza, Hassan Ngeze v .. The Prosecutor, Case No. ICTR-
99052-A, Judgement, 28 November 2007 ("Nahimana et al. Appeal Judgement") 

NCHAMIHIGO 
Simeon Nchamihigo v. The Prosecutor, Case No. ICTR-2001-63-A, Judgement, 18 March 2010 
("Nchamihigo Appeal Judgement") 
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NDAHIMANA 
Gregoire Ndahimana v. The Prosecutor, Case No. ICTR-01-68-A, Judgement, 16 December 2013 
("Ndahimana Appeal Judgement'') 

• NDJNDABAillZI 
The Prosecutor v. Emmanuel Ndindabahizi, Case No. ICTR-01-71-A, Judgement, 16 January 2007 
("Ndindabahizi Appeal Judgement") 

NIYITEGEKA 
The Prosecutor v. Eliezer Niyitegeli:a, Case No. ICTR-96-14-A, Judgement, 9 July 2004 
("Niyitegeka Appeal Judgement'') 

NTABAKUZE 
The Prosecutor· v. Aloys Ntabakuze, Case No. ICTR-98-41A-A, Judgement, 8 May 2012 
("Ntabakuze Appeal Judgement") 

NTAGERURA ET AL. 
The Prosecutor v. Andre Ntagerura, Emmanuel Bagambild, Samuel Imanishimwe, Case No. ICTR-
99-46-A, Judgement, 7 July 2006 ("Ntagerura et al. Appeal Judgement'') • 

NTAKIRUTIMANA AND NTAKIRUTIMANA 
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The Prosecutor v. Elizaphan Ntakirutimana and Gerard Ntakirutimana, Cases Nos. ICTRc96-10-A 
and ICTRc96-17-A, Judgement, 13 December 2004 ("Nta/drutimana and Ntakirutimana Appeal 
Judgement'') • 

RENZAHO 
The Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-A, Judgement, 1 April· 2011 
("Renzaho Appeal Judgement'') 

RUKUNDO 
Emmanuel Rukundo v. The Prosecutor, Case No. ICTR-2001-70-A, Judgement, 20 October 2010 
("Rulaindo Appeal Judgement") 

RUTAGANDA 
The Prosecutor v. Georges Anderson Nderubumwe Rutaganda, Case No. ICTR-96-3-T, Judgement, 
6 December 1999 ("Rutaganda Trial Judgement") 

Georges Anderson Nderubumwe Rutaganda v. The Prosecutor, Case No. ICTR-96-3-A, Judgement, 
26 May 2003 ("Rutaganda Appeal Judgement") 

RWAMAKUBA 
Andre Rwamakuba v. The Prosecutor, Case No. ICTR-98-44-AR72.4, Decision on Interlocutory 
Appeal R~garping Application of Joint Criminal Enterprise to the Crime of Genocide, 22 October 
2004 ("Rwamakuba Appeal Decision on Joint Criminal Enterprise of 22 October 2004") 

SEMANZA 
Laurent Semanza v. The Prosecutor, Case No. ITCR-97-20-A, Decision, 31 May 2000 

The Prosecutor v. Laurent Semanza, Case No. ICTR-97-20-T, Judgement and Sentence, 15 May 
2003 ("Semanza Trial Judgement") 

Laurent Semanza v .. The Prosecutor, Case No. ICTR-97-20-A, Judgement, 20 May 2005 (''Semanza 

Appeal Judgement") I 
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SEROMBA 
The Prosecutor v. Athanase Seromba, Case No. IC'IR-2001-66-A, Judgement, 12 March 2008 
("Seromba Appeal Judgement'') 

SETAKO 

1823 

Ephrem Setako v. The Prosecutor, Case No. IC'IR-04~81-A, Judgement 28 September 2011 . 
("Setako Appeal Judgement'') 

SIMBA 
Aloys Simba v. The Prosecutor, Case No. ICTR-01-76-A, Judgement, 27 November 2007 ("Simba 
Appeal Judgement"). 

ZIGIRANYIRAZO 
Protais Zigiranyirazo v. The Prosecutor, Case No. IC'IR-01-73-A, Judgement, Hi November 2009 
("Zigiranyirazo Appeal Judgement") 

3. Decisions .related to crimes committed during World War Il 

Trial of Erich Heyer and Six Others, British Military Court for the Trial of War Criminals, Essen, 
18th

- 19th and 21' t-22nd December, 1945, Law Reports of Trials of \Var Criminals, UNWCC, vol: I, 
Case No. 8 ("Essen Lynching case") 

The United States of America v, Kurt Goebel! et al., Records of United States Army War Crimes 
. Trials, February 6 - March 21, 1946, National Archives Microfilm Publications M1103, 
(Washington: 1980) ("Borkum Island case") • 

The United States of America; the French Republic, the United Kingdom of Great Britain and 
Northern Ireland, and the Union of Soviet Socialist Republics against· Herman Wilhelm Goring et 
al., Judgement, 1 October 1946, Trial of Major War Criminals Before the International Military 
Tribunal Under Control Council Law No. 10, Vol. 1 (194 7) ("IMT Judgement") 

The United States of America v. Alstoetter et aL, U.S. Military Tribunal, Judgement, 3 and 
4 December 1947, Trials of War Criminals Before the Nuernberg Military Tribunals Under Control 
CouncilLawNo.10.(1951), Vol. ID("Justicecase") • 

The United States of America v. Greifelt et al.,. U.S. Military Tribunal, Judgement, 10 March 1948, 
Trials of War Criminals Before the Nuernberg Military Tribunals Under Control Council Law No. 
10 (1951), Vol. V ("RuSHA case") 

The United States of America v. Otto Ohlenforf et aL, U.S. Military Tribunal, Judgement, 8 and 
9 April 1948, Trials of War Criminals Before the Nuemberg Military Tribunals Under Control 
Council Law No. 10, Vol. N ("Einsatzgruppen case" and "Einsatzgruppen Judgement") 

Review of Proceedings of General Military Court in the case of United States vs. Martin Gottfried 
Weiss et al of the Recommendation of the Staff Judge Advocate ("Weiss et al. case") 

Decision of the Supreme Court for the British Zone against Sch. et al., 20 April 1949,. 
• Entscheidunge:n des Obersten Gerichtshofes far die Britische Znne, Entscheidungen in Straftachen, 
Walter de Groyter & Co. (Berlin: 1950), vol. 2 ("Sch. et al. case") 
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4. ICC 

Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08, Decision Pursuant to 
Article 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre 
Bern.ha Gamba, 15 June 2009 

Prosecutor v. Omar Hassan Ahmad Al Bashir, Case No: ICC-02/05-01/09, Decision on the 
Prosecution's Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 4 March 
2009 

Prosecutor v. Germain Katanga and Mathieu Ngudjolo, Case No. ICC-01/04-01/07, Decision on 
the Confirmation of Charges, 30 September 2008 • 

1822 

Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Decision on the Confirmation of 
Charges, 29 January 2007 ("Lubanga Decision on Confirmation of Charges") 

5. STL 

The Prosecutor v. Salim Jama Ayyash et al., Case No. S1L-ll-OlfI/AC/Rl76bis, Interlocutory 
Decision on the Applicable Law: Terrorism., Conspiracy, Homicide, Perpetration, Cumulative 
Charging, 16 February2011 ("STLDecision of 16 February 2011") 

6. ECCC 

Prosecutor v. Ieng Thirith et aL (Case 002), Case File: 002/19-09-2007-ECCC/OCIJ (PTC38), 
Decision on the Appeals Against the Co-Investigative Judges Order on Joint Criminal Enterprise 
(JCE), 20 May 2010 ("ECCC Decision on Joint Criminal Enterprise of 20 May 2010") 

Prosecutor v.Guek Eav Kaing alias "Duch", Case Case File: 001/18-07-2007/ECCC/fC, Trial 
Judgement, 26 July 2010 ("Duch Trial Judgement") 

7. ICJ 

North Sea Continental Shelf cases, ICJ, Judgement, 20 February 1969, ICJ Reports 1969 

· 8. European Commission of Human Rights 

Cyprus v. Turkey, European Commission of Human Rights, European Human Rights Reports, 
Vol. 4 (1982), pp 482-528 ("Cyprus v. Turkey case") 

9. National jurisdictions 

(a) Australia 

Ivan Timofeyevich Polyukhovich v The Commonwealth of Australia and Anor, (1991) 172 CLR 501 
("Polyukhovich case") 
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(b) Israel 

Israel v. Adolph Eichmann, District Coqrt of Jerusalem, Judgement of 12 December 1961, 
36 Intern,ational Law Reports 5 

B. Other authorities 

1. Publications 
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A. Cassese, "The Proper Limits of Individual Responsibility under the Doctrine of Joint Criminal 
Enterprise", Journal of International Criminal Justice, vol. 5 (2007), pp 109-133 

R. Cryer / JL Friman / D. Robinson/ E. Wilmshurst, An Introduction to International Criminal Law 
and Procedure (Cambridge University Press 2007) 

P.L. Fanflik, Victim Responses to Sexual Assault: Counter•Intuitive or Simply Adaptive (National 
District Attorneys Association American Prosecutors Research Institute, Special Topic Series, 
Aug2007) 

Robert H. Jackson, Report of Rebert H. Jackson, United States Representative to International 
Conference on Military Trials (U.S. Department of State, 1949) ("Jackson Report'') . 

J.S. Martinez / A.M. Danner, "Guilty Associations; Joint Criminal Enterprise, Command 
Responsibility, and the Development of International Criminal Law", 93 California Law Review 75 
(2005) 

H. Olasolo, The Criminal Responsibility of Senior Political and Military Leaders as Principals to 
International Crimes (Hart Publishing, 2009) 

S.G. Smith, "The Process and Meaning of Sexual Assault Disclosure"; Psychology Dissertation, 
paper 7 (2005) 

K.G. Weiss, "Too ashamed to report Deconstructiog the shame of sexual victimization'', Feminist 
Criminology, Vol. 5(3) (July 2010) 

2. Other documents 

Merriam-Webster Dictionary Online, Unabridged (MerriamcWebster, Incorporated, 2013) 

Report of the International Law Commission on the work of its 43rd Session, 29 April-19 July 1991, 
General Assembly Official Records, 46th Session, Supplement No. 10, U.N. Doc. A/46/10 (1991) 
("1991 ILC Report'') 

Report of the International Law Commission on the work of its 48th Session, 6 May-26 July 1996, 
General Assembly Official Records, 51'1 Session, Supplement No. 10, U.N. Doc. A/51/10 (1996) 
("1996 ILC Report") • 

O:iford English Dictionary Online (Oxford University Press, 2013) 
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C. List of designated terms and abbreviations 

According to Rule 2(B) of the Rules, the masculine shall include the feminine aiid the singular the 
plural, and vice versa. • 

65ter Witness list Annex II to Prosecution Pre-Trial Brief 

• Additional Protocol I Protocol Additional to the Geneva Conventions of 12 August 
1949, and Relating to the Protection of Victims of International 
Ai:med Conflicts (Additional Protocol I) of 8 June l'J77, 1125 
U.N.T.S.3 

Additional Protocol II Protocol Additional to the Geneva Conventions of 12 August 
1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts (Protocol II) of 8 lane 1977, 1125 
U.N.T.S. 609 . 

Appeals Chamber The Appe$ Chamber of • the International Tribunal for the 
Prosecution of Persons Responsible for Serious Violations of 
International Humanitarian Law Committed in the Territory of the 
Fonner Yugoslavia since 1991 

AT. Transcript page from hearings on appeal in the present case 

All transcript page numbers referred to are from the unofficial, 
uncorrected version of the transcript, unless specified otherwise. 
Minor differences may therefore exist between the pagination 
therein and that of the final transcripts released to public 

D Designated "Defence" for the purpose of identifying exhibits 

Defence Counsel for Vlastimir Dorde,vic 

Dordevic Vlastimir Dordevic, the appellaot 

Dordevic Appeal Vlastimir Dordevic's Notice of Appeal and Dordevic's Appeal 
Brief, coUectively 

Dordevic Appeal Brief Vlastimir Dordevic's Appeal Brief, 15 August 2011 
(cou4dential; public redacted version filed on 23 January 2012) 

Dordevic Closing Brief Prosecutor v. Vlastimir £Jordevic, Case No .. IT-05-87/1-T, 
Vlastimir Dordevic's Final Trial Brief, 30 June 2010 

Dordevic Notice of Appeal Vlastimir Dordevic's Notice of Appeal, 24 May 2011 

Dordevic Pre-Trial Brief Prosecutor v. Vlastimir £Jordevic, Case No. IT-05-87/1-PT, 
Vlastimir Dordevic's Pre-Trial Brief Pursuant to Rule 65iter(F), 
22 September 2008 

Dordevic Response Brief Vlastimir Dordevic' s Response Brief, 2-6 September 2011 
(confidential; public redacted version filed on 30 January 2012) 

Dordevic Reply Brief Vlastimir Dordevic's Reply Brief, 26 October 2011 
(confidential; notice• of reclassification to public filed on 9 
February 2012) 

ECCC Extraordinary Chambers in the Courts of Cambodia 

fn. (fns) Footnote (footnotes) 
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FYROM Former Yugoslav Republic of Macedonia 

FRY Federal Republic of Yugoslavia 
. 

Geneva Convention ill Geneva Convention ill Relative to the Treatment of .Prisoners of 
War of 12 August 1949, 75 U.N.T.S. 135 

Geneva Convention N Geneva Convention IV Relative to the Protection of Civilian 
Persons in Time of War of 12 August 1949, 75 U.N.T.S. 287 
-

Geneva Conventions Geneva Conventions I-IV of 12 August 1949 

• ICC International Criminal Court 

ICC Statute Statute of the ICC 

ICJ International Court of Justice 

ICTR International Criminal Tribunal for the Prosecution of Persons 
Responsible for Genocide and Other Serious Violations of 
International Humanitarian Law Committed in the Territory of 
Rwanda and Rwandan Citizens Responsible for Genocide· and 
Other Such Violations Committed in the Territory. of 
Neighbouring States; between 1 January 1994 and 31 December 
1994 

ICTR Statute Statute of the ICTR 

ICTY International Tribunal for the Prosecution of Persons Responsible 
for Serious Violations of International Humanitarian Law 
Committed in the Territory of the Former Yugoslavia since 1991 

ICTY Statute Statute of the ICTY • 

IHL International Humanitarian Law 

IMT The Nuremberg International Military Tribunal for the Just and 
Prompt Trial and Punishment of the ,Major War Criminals of the 
European Axis, established on 8 August 1945 

IMTCharter Charter of the International Military Tribunal, Agreement for the 
Prosecution and Punishment of the Major War Criminals of the 
European Axis (London Agreement), August 8, 1945, 58 Stat. 
1544, E.A.S. No. 472, 82 U.N.T.S. 280 

Indictment Prosecutor v. Vlastimir IJord.evic, Case No. IT-05-87/1-PT, Fourth 
Amended Indictment, 9 July 2008 

JCE The joint criminal enterprise with the pmpose of modifying the 
ethnic balance of Kosovo, to ensure Serb of control over the 
region, by waging a campaign of terror against the· Kosovo 
Albanian civilian population · 

JNA Yugoslav People's Army (Jugoslovenska Narodna Armija) 

Joint Co=and Joint Command for Kosovo and Metohija 

JSO Special Operations Unit of the MUP (Jedinica za Specijalne 
Operacije) 

Judgement Prosec_utor v. VlastimirIJord.evi6, Case No. IT-05-87/1-A, Appeal 
Judgement, 27 January 2014 
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KiM 

KLA 
. 

KVM 

Minister's Decision 

Ministerial Collegium 

Ministerial Staff 

MUP 

NATO· 

OMPF 

Operation Grom-3 Directive 

OUP 

p 

PJP 

Plan of the Suppression of 
Terrorism 

Prosecution 

Prosecution Appeal 

Prosecution Appeal Brief 

Prosecution Notice of Appeal 

Prosecution Pre-Trial Brief 

Prosecution Response Brief 

Prosecution Reply Brief 

RDB 

RIB 

RPO 

Rules 

SAJ 
. 

SAO 

Case No.: IT-05°87/1-A 
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Kosovo and Metobija (Kosova i Metohije) 

Kosovo liberation Army 

Kosovo Verification :Mission 

Exhibit P57 (decision of 16 June 1998 issued by Minister of 
Interior Vlajko Stojiljkovic establishing a '_'Ministerial Staff for the 
Suppression of Terrorism") 

A body comprised of the MUP Minister • and the chiefs of 
administrations in 1he RJB 

Ministerial Staff for the Suppression of Terrorism 

Ministry bf the Interior of 1he Republic of Serbia (Ministarstvo 
UnutrasnjihPoslova) . 

North Atlantic Treaty Organisation 
. 

Office for Missing Persons and Forensics of the United Nations 
M:iBsion in Kosovo 

A VJ directive of 16 January 1999, signed by Dragoljub Ojdanic 

Municipal Police Station 

Designates ''Prosecution" for the purpose of identifying exhibits 

Special Police Unit (Posebne Jedinice Policije) 

FRY plan to quash KLA activity in Kosovo, adopted in July 1998 

Office of 1he Prosecutor of the Tribunal 

Prosecution's Notice of Appeal and Prosecution's Appeal Brief, 
collectively 

Prosecution Appeal Brief, 15 August 2011 (confidential; public 
redacted version filed on 17 August 2011) 

Prosecution Notice of Appeal, 24 May 2011 

Prosecutor v. V/,astimir Dordevic, Case No. IT-05-87 /1-PT, 
Prosecution Pre-Trial Brief, 1 September 2008 

Prosecution Response Brief, 26 September 2011 (confidential; 
public redacted version filed on 30 January 2012) 

Prosecution Reply Brief, 26 October 2011 (confidential; public • 
redacted version filed on 8 February 2012) 

State • Security Department of the MUP (fi.esor Driavne 
Bewednosti) 

Public Security Department of the MUP (l/.esor Ja:me 
Bezbednosti) 

. 

Reserve Police Squad (Rezervni Policijski Odred) 

Rules of Procedure and Evi~nce of the Tribunal • 

Special Anti-Terrorist Unit (Specijalna Antiteroristicka Jedinica) 

Serbian Autonomous District (Srpska autonomna oblast) 

431 

27 January 2014 ,f 
I 



1817 
I 

Serbian forces Forces of the FRY, in particular forces of the VJ, or forces of the 
Republic of Serbia, in particular forces of the MUP, or a 
combination of these forces 

SFRY Criminal Code rriminal Code of the Socialist Federal Republic of Yugoslavia 

Statute Sta~ of the Tribunal 

STI., Special Tribunal for Lebanon 

SUP Secretariat for Internal Affairs (Sekretarijat Unutrasnjih Poslova) 

T. Transcript page from hearings at trial in the instant case 

TO Territorial Defence (Teritorijalna odbrana) 

Tribunal International Tribunal for the Prosecution of Persons Responsible 
for Serious Violations of International Humanitarian Law 
Committed in the Territory of the Former Yugoslavia since i991 

Trial Chamber Bench of Trial Chamber II of the· Tribunal assigned to Prosecutor 
v. Vlastimir Doraevic, Case No. IT-05-87 /1 

Trial Judgement 
. Prosecutorv. Vlastimir Dordevic, Case No. IT-05-87/1-T, Public 

Judgement vvith Confidential Annex, 23 February 2011 

VJ Yugoslav Army (Vojska Jugoslavije) 

Working Group Working group set up in May 2001 to enquire into allegations 
concerning a refrigerated truck containing bodies discovered in 
the Danube in 1999. 

Working Group Notes Official N ates of interviews compiled by the Working Group 

'. 
i 
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